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Legislation and Guidance

ED Proposes Revisions to EDGAR

This morning, the U.S. Department of Education (ED) released proposed regulations to amend the Education Department General Administrative Regulations (EDGAR), which will be officially published in the Federal Register on Monday, August 24th. The proposed changes are largely focused in Part 75 of EDGAR, which governs direct grant programs, not State-administered grants. 

The notice proposes several key changes, including eliminating the requirement for the Secretary to post funding opportunities and priorities for grant competitions in the Federal Register. Instead, those notices would only be posted to grants.gov, which ED says aligns with practices at most federal agencies and will result in cost savings for the agency. ED also proposes adding a new section that would allow the Secretary to provide competitive preference to applicants who propose to charge lower indirect costs than their negotiated rate. The current administration has undertaken several efforts since last year to impose caps or limits on indirect costs, and while federal courts and Congress have blocked such actions, OMB is seeking to amend the Uniform Grant Guidance with a similar provision to the EDGAR proposal. 

In addition, ED seeks to revise several sections around the process of continuation and termination of discretionary awards to include language that would allow for termination and discontinuation of funding on any basis, including “for convenience.” Those revisions would bring significant uncertainty into the grant continuation process. In addition, ED proposes to include a new section (in both Part 75 and Part 76 governing State-administered programs) on constitutional rights, nondiscrimination, and freedom of inquiry. That new section would require grantees to ensure that hiring, admissions, promotions, and compensation practices under the grant are based on merit and without regard to race, color, religion, sex, national origin or proxies thereof, that employment practices do not compel statements of belief in support or opposition to political views, and that grantees have policies regarding the protection freedom of speech, inquiry, press, association and research, as applicable. Those proposed changes would apply to ED formula grants, as well as competitive programs. 

Finally, ED included a new section stating that the Part 75 regulations are severable to clarify that, if any part of the proposed regulations in Part 75 is held invalid by a court, the remaining portions would still be in effect. The proposal will be open for public comment for 30 days after its official publication on Monday. 
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ED Guidance Says Schools Can’t Use Race in Discipline Policies 

On Tuesday, the U.S. Department of Education (ED) issued guidance on school discipline and disparate impact liability, instructing schools that they cannot take race into account in their school discipline policies. The guidance spans 20 pages and includes 124 footnotes citing various federal court decisions, Executive Orders, and other documents. 

Consistent with the rescinded disparate impact regulations and Executive Order 14280 Reinstating Common Sense School Discipline Policies, ED argues that Title VI of the Civil Rights Act of 1964 prohibits “intentional race discrimination, not unintentional disparate impact.” Disparate impact discrimination occurs when a supposedly neutral policy has a disproportionate impact on a protected group, regardless of intent. Under disparate impact analysis, an entity can be liable for a policy after a determination is made on whether the impact was substantial, the policy was justified, and whether there were other policies that could have been implemented that would not have had a disparate impact. The new guidance, however, says that only intentional and clearly evident discrimination should be considered.

In the guidance, ED summarized the history of disparate impact, saying that past administrations have incorrectly applied disparate impact liability and that it “effectively required schools to discriminate on the basis of race by imposing discipline based on racial characteristics, rather than on objective behavior alone.” ED states that under the agency’s 2014 disciplinary guidance, “a facially neutral disciplinary code that requires the suspension of any student who assaults a teacher, regardless of race, could still be considered a violation of Title VI if individuals violating this racially neutral policy disproportionately belong to one race.” However, this is a simplification of the guidance, which outlined how ED would review policies for disparate impact. The analysis included determining whether the school discipline policy was essential to achieving an educational goal and whether there were other practices that could have met that goal. The Department also pointed to the rescission of disparate impact liability under the first Trump administration. It pointed to a 2023 report on school crime and safety and noted a correlation between the rescission of disparate impact and a decrease in school crime. However, data for the report was collected from 2020-2022, during the COVID-19 pandemic. 

The Department affirmatively states that considering race in the context of school discipline is racial discrimination, which is subject to strict scrutiny. Strict scrutiny is the highest standard of review that a court uses when determining whether a school’s action may violate the Constitution. If a school considers race in school discipline, the school would need to show that it had a compelling interest in creating the policy and that the policy is narrowly tailored to meet that interest. In order to apply this test, ED says, “to assert a compelling interest, the school must identify specific, identified instances of past discrimination that violated the Constitution or a statute that the school discipline policy, practice, or decision is remedying.” Disciplinary policies which take into consideration more generalized or longstanding racial or ethnic disparities would not be permitted.

ED states that it has rescinded the disparate impact regulations and issued the guidance to “restore Title VI to its original public meaning.” However, critics have contended that this position does not reflect Title VI’s original purpose in addressing discrimination against minority groups. In a response to the guidance, the National Center for Youth Law said that ED was “attempting to turn a longstanding civil rights obligation into a false choice between equal treatment and safe, supportive schools.” They pointed to 2021 datadata from ED’s Institute of Education Sciences, which shows that Black students are more likely to be disciplined and receive harsher punishments than their counterparts. 

At the same time ED issued the guidance, it also announced investigations into school districts in Fayetteville, Arkansas and Milwaukee, Wisconsin for the use of race in school discipline policies. In Fayetteville, ED says that teachers took race into account to address “the disproportionality of discipline on students of color” and in Milwaukee, ED asserts that school leaders called neutral policies a reflection of systemic “whiteness.” 
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FCC Asks for Comment on Reenvisioning of E-Rate

In a Federal Register notice issued this week, the Federal Communications Commission (FCC) asks the public for comments on what the E-Rate program should look like moving forward. The FCC frames its comments as responding to dual concerns: first, given safety and screen time concerns for children whether the government should continue to promote accessibility, and second, given the high rates of internet connectivity, whether government subsidies are necessary.

Specifically, the FCC ties the question of screen time to the idea that E-Rate, which subsidizes internet connections at schools and libraries in rural and remote areas, should be tied to advancing educational outcomes. They also seek comment on whether existing content protections are sufficient to ensure children are safe in accessing the internet.

Given the high rate of online access, the FCC asks “whether the program should be narrowed or otherwise reoriented to reflect the extent to which its connectivity objectives have been achieved.” Questions on this topic in the notice include:

“[s]hould the E-Rate program be limited or sunset to reflect today's extensive connectivity rates? Does the Commission have the authority to limit or sunset the E-Rate program? At what point should policymakers conclude that the program's core objective has been achieved? We seek comment on whether Congress intended E-Rate to operate indefinitely, regardless of the extent to which schools and libraries have achieved universal connectivity.”

The FCC expresses concern that under previous administrations, the FCC had expanded E-Rate services and subsidies beyond the extent intended by Congress when it created the program in the late 1990’s. But the Commission also asks whether E-Rate is necessary at all, and whether schools – or “private investment” would otherwise backfill the costs for day-to-day connectivity as well as major trunk lines.

The E-Rate program is unique in that it was authorized by Congress but is not funded by annual appropriations. Instead, services are funded by the Universal Services Administrative Commission, which in turn is supported by user fees on cell phone bills. Because the services provided by E-Rate are not authorized by Congress, the FCC asks whether it may be able to restructure or eliminate E-Rate without any input from Congress, or whether legislators need to agree to any significant changes.

Comments on the questions posted in the notice are due October 13th, while replies to those comments are due November 12th.
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New ED Guidance Urges Careful Consideration of Ed Tech

In a “Dear Colleague” letter issued by the U.S. Department of Education (ED) Thursday, Assistant Secretary for Elementary and Secondary Education Kirsten Baesler suggests that the use of technology in classrooms should be targeted to improving academic outcomes. The letter stresses the difference between “recreational screen use” and “education technology.” The latter, the letter says, can be a “valuable instructional tool.” For example,

“[d]igital platforms can increase access to rigorous coursework, support differentiated instruction, provide timely feedback through high-quality assessments, and broadly expand opportunities for students. The question before education leaders is not whether technology can support learning, but whether individual tools are selected, implemented, and evaluated in ways that advance specific education goals.”

While the guidance says that communities are best positioned to make the decision about the appropriate use of technology, it encourages schools to consider certain principles. First, it encourages schools to “hold[] educational value central” and promotes the use of online learning to address the needs of rural students or address teacher shortages. Next, it says that choice of technology should be driven by evidence and continuous improvement. Schools should expect providers to have independent evaluations of product impact and provide transparent information about performance. Last, it says responsibility for digital safety should be shared between states, districts, teachers, families, and providers.

The guidance is available here.
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ED Proposes Revamp of Accreditation Process

The U.S. Department of Education (ED) issued a notice of proposed rulemaking on Thursday to rework the higher education accreditation system. The proposed rule language was agreed upon in May by a negotiated rulemaking committee made up of several higher education stakeholders, and also aligns with an Executive Order issued last year on accreditation reform. 

The proposal would allow accreditors to become recognized by ED more quickly than current requirements and would expand the role of accreditors. If finalized, the proposal would require accreditors to ensure institutions of higher education (IHEs) have policies to “support, promote, and appropriately prioritize intellectual diversity and the free exchange of ideas amongst faculty.” Some organizations have taken issue with that requirement, noting that the language is vague and would require IHEs to police language on campus. Accreditors would also be required to review whether IHEs have any preference based on race. 

One portion of the proposal that has received general support is the requirement for more transparency and clarity in the credit transfer process. The proposal would require IHEs to provide an evaluation of possible transfer credits to prospective students. 

The proposed rule is open for public comment through September 21st. 

Resources:
Natalie Schwartz, “Education Department proposes accreditation overhaul,” Higher Ed Dive, August 19, 2026.
Rebecca Carballo, “Education Department proposes revamp of college oversight system,” Politico, August 19, 2026.
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OIG Reviews ED’s Follow-Up Process for Audits

The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) published a report this week that analyzes how well the agency conducts follow-up activities and addresses recommendations offered by OIG in its audit reports. OIG reviewed ED’s actions in the period from October 1, 2019 through September 30, 2024.

Overall, the report states that ED’s follow-up process to OIG audits was “generally effective” during the period reviewed, including sufficient documentation of corrective actions and implementation of audit closure actions. However, the report also states that while ED improved its timeliness in closing audits compared to prior reviews, it was inconsistent. The report raises issues regarding ED’s capability to undertake audit response and closure functions since the Trump administration entered office in January of last year. The concerns result from the significant reductions in force taken last year, and OIG notes that it is “unclear which Department office, if any, now oversees external audit follow-up and closure activities, since the office previously responsible for this function was effectively eliminated” last year. OIG states that it appears that several audits are resolved and ready for closure, but that none have been closed out since January of 2025.

OIG also states in its report that restricted access to ED staff caused challenges and limited OIG’s ability to complete a full review, and that ED did not provide all requested information to OIG. ED did not provide OIG with a current organizational chart or other information to demonstrate which staff are responsible for audit follow-up and closure. ED also requested that the OIG interviews include attorneys from the Office of General Counsel, which is contrary to “longstanding OIG practice.” Due to the limitations on accessing and interviewing ED staff, the report primarily relies on documentation and policies and procedures posted on ED’s internal network. 

OIG provided three recommendations to ED’s Chief Financial Officer as a result of the report, including that ED update its handbook for external audit reviews to clearly identify which office and staff will be responsible for such activities, ensure that staff implementing the audit follow-up activities are sufficiently trained, and to close five open audits as soon as possible. OIG states that ED generally agreed with its recommendations. 
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OTHER ITEMS TO WATCH

A whistleblower report released this week alleges that the U.S. Departments of Justice (DOJ) and Health and Human Services (HHS) pursued settlements with universities like Brown, Columbia, and Harvard even as DOJ’s own lawyers suggested that the schools were in compliance with the law. The whistleblower report portrays a disorganized federal response where settlement documents were rushed, multiple agencies were giving directions, and attorneys were given limited time for review even as they identified misstatements and First Amendment issues. House Judiciary Committee Ranking Member Jamie Raskin (D-MD) has written to the DOJ asking for more information on how the government’s demands were developed.
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