FINDING OF EMERGENCY
California Assessment of Student Performance and Progress

The State Board of Education (SBE) finds that an emergency exists and that the emergency regulations adopted are necessary to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of students attending California’s public schools. 

SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 

Overview

The proposed amendments to California Code of Regulations, Title 5 (5 CCR), Sections 850, 854.1, 854.2, 854.3, 854.4, 859, 862, and 863 must be adopted on an emergency basis in order to proceed in a timely manner with the 2018–19 administration of the California Assessment of Student Performance and Progress (CAASPP) tests pursuant to the requirements of Education Code (EC) Section 60640. The purpose of the proposed amendments is to ensure the correct, efficient, and standardized administration of the CAASPP online assessments according to required Smarter Balanced Assessment Consortium (Consortium), state, and federal guidelines and to maintain accuracy, reliability, and validity of measures and the timely reporting of the test results, in so doing, prevent harm to the public peace, health, safety, and general welfare of pupils. 

Background

For many years, the State of California implemented a statewide testing program as required by federal law through the Standardized Testing and Reporting program or STAR. Assembly Bill (AB) 484 (Chapter 489, Statutes of 2013) authorized a new statewide testing program, the CAASPP System. Pursuant to EC Section 60640(q), 5 CCR, sections 850 to 868 were revised by the SBE to conform the regulations to the statutory changes made in the law. These amendments to the regulations, initially adopted as emergency regulations, were approved by the Office of Administrative Law (OAL) on August 27, 2014. The regulations revised definitions, requirements, responsibilities, and guidelines for the administration, test security, reporting, and apportionment related to the new CAASPP System. Under the newly-adopted regulations, the first operational administration of the new online CAASPP assessments in English language arts/literacy (ELA) and mathematics took place March 10 through July 31, 2015. These online assessments are provided by the Consortium, a national consortium made up of member states of which California is a governing member state.

In the ongoing effort to improve the administration procedures for the new CAASPP System assessments, additional changes necessary for supporting valid and reliable test results were identified and made by the SBE subsequent to the first successful operational administration. Those amendments were adopted by the SBE on an emergency basis at its meeting in November 2015 to allow for the timely preparation and administration of the second operational administration of the CAASPP assessments in spring 2016. They also were adopted through regular rulemaking and approved by the OAL on May 18, 2016. 

The California Department of Education (CDE), with the help of its testing contractor, Educational Testing Service (ETS), successfully administered the second operational online CAASPP assessments January 19 through July 31, 2016. The changes made to the regulations for the second operational administration included the addition of accessibility resources to be in alignment with Consortium policy, the addition of a testing window for the new California Alternate Assessments (CAAs), and clarification of language needed for the new online tests (not necessary for the paper-pencil tests) as well as minor formatting and other clarification changes.

Similarly, the CDE, with the help of ETS, administered the third successful operational online CAASPP assessments January 9 through July 16, 2017. Changes to the regulations for the third operational assessment included a specification of the beginning and end of the available testing windows, consistency of pupil grade level, and updates to accessibility resources as identified by the Consortium and the California Science Test Accessibility Supports for Operational Testing (CAST Guidelines). These changes were enacted through the emergency rulemaking process and effective during the third operational year.

Final regulations were approved on January 25, 2018, during the fourth operational online CAASPP assessments, which were administered January 8 through July 16, 2018. In the interim, the Consortium conducted an annual review of accessibility resources and voted to approve a revised set of accessibility resources published in the Consortium’s Usability, Accessibility and Accommodations Guidelines (Consortium Guidelines), June 30, 2017. These approved accessibility resources were subsequently incorporated into the 2018 Consortium Guidelines, as set forth below. 

As preparations for the fifth operational administration of the CAASPP assessments are under way, the CDE and ETS have determined a need for more changes to the assessment process, on an expedited basis, to improve efficiencies and maintain accuracy in the processing and reporting of the test results for the current school year. The changes include provisions related to electronic reporting, electronic record keeping, and streamlining of the apportionment process.

In addition, the Consortium conducted another annual review of accessibility resources and published a revised Consortium Guidelines document on June 28, 2018, which included any changes in the 2017 Consortium Guidelines. These thus proposed changes to the regulations address changes to student accessibility resources to conform to changes in Consortium policy on accessibility so the Consortium testing results are valid and reliable. Subsequently, it was decided that the non-Consortium CAASPP assessments (CAST and CSA) should include the same Consortium accessibility resources, as the construct necessitates. The accurate implementation of assessment accessibility resources is critical to maintaining the fairness and validity of the test results. Further, the CDE must ensure that the results of its non-Consortium assessments also are valid and reliable and. To this end, ETS has produced the CAST Guidelines and the CSA Guidelines, which reflect a detailed review of the most current Consortium Guidelines and recommendations for changes in the use of accessibility resources. 

Specific Basis for the Finding of Emergency

The regulations that govern statewide testing must be as clear, efficient, and effective as possible to ensure the federally-required goal of producing valid and reliable statewide testing results and the timely reporting of those results. Specifically, the proposed changes must be enacted on an emergency basis because preparation for the 2018–19 CAASPP administration has already commenced, and these amendments are necessary to adopt on an emergency basis to ensure that California continues to produce valid and reliable statewide testing results and ensures the timely reporting of those results. 

First, the CDE’s contract with testing contractor ETS now provides for electronic score reporting as well as electronic record keeping. Procedures and guidance related to test security and test reporting must be updated to address these transitions. One of the necessary changes is related to electronic score reporting, which includes a proposed amendment to clarify which LEA is responsible for providing the electronic score report to a student. Another change to this section is needed to update the wording regarding providing results of the tests to parents. Specifically, “forward or transmit” has been replaced with “make available” to account for other methods of distributing Student Score Reports.   In addition, the proposed amendments to regulations include clarifying language related to electronic record keeping by changing how superintendents designate LEA coordinators and record the signing of security affidavits. The goal of these proposed changes is to introduce efficiencies; for example, by allowing superintendents to electronically designate the LEA coordinators as well as streamline the receipt of signed security agreements and security affidavits by the LEA coordinators and site level users, including site coordinators.

Second, proposed changes must be made as to when apportionment reports are due to the CDE. The apportionment process currently includes a March 1 deadline, which has been a burden for LEAs to meet and has forced LEAs to complete the waiver process in order to access apportionment dollars that are available for the fiscal year in which the testing window began. These changes must be enacted on an emergency basis, as they are necessary to ensure that LEAs will timely be relieved of this burden.

Finally, the proposed amendments are necessary to enact on an emergency basis to update the types of accessibility resources that can be used on the Consortium and non-Consortium assessments. The Consortium has added important accessibility resources, which the CDE and testing contractor ETS have reviewed, and suggested recommendations for incorporation into non-Consortium assessments, depending on testing construct. It is imperative that these amendments be enacted immediately, on an emergency basis, as individualized education program (IEP) teams are currently meeting and need to be aware of proposed additions (as allowed by state law) to ensure that appropriate accessibility resources are incorporated into their students’ IEPs. Clarity and consistency in this area would reduce the opportunity for error in the area of assigning appropriate accessibility resources to address students’ needs. Validity and reliability of test measures also are critical in meeting state and federal reporting requirements.

It is critical that the proposed amendments be approved on an emergency basis because preparations for the 2018–19 administration are already under way by ETS and its subcontractors and by the LEAs and their staff, and testing for some LEAs begins as early as January 2019. All training materials must be printed and made available to LEAs ahead of time in order for them to properly train their testing staff. Moreover, there is a great need for specialized training in the area of test accessibility and accommodations for special education staff, which takes time to implement. For these reasons, clear and consistent information is critical as early as possible to assist school staff with IEP meetings which began in September 2018. In addition, LEAs are establishing their academic calendars and need information as soon as possible.

These regulations could not be amended sooner because the Consortium only recently released its Consortium Guidelines containing accessibility resources updates and, because the SBE meets only every other month, so it was not possible for the proposed amendments to be prepared by the CDE and approved by the SBE earlier. Testing will begin as early as January 2019 for some LEAs on year-round calendars, and the timeline for regular rulemaking will not allow for adequate preparation under current regulations, which are not aligned with new additions and changes in Consortium policies and non-Consortium assessment recommendations. If the regulations are not adopted on an emergency basis, the LEAs will have no way to adequately start preparing for the 2018–19 CAASPP assessments, endangering the ability of the State of California to ensure effective, valid, and reliable academic testing as required by law.

The following timeline illustrates the necessity of emergency regulations in order for the CDE to meet the requirements of the Education Code. 


	Action*
	Estimated Completion Date

	SBE approves agenda items for the commencement of the emergency regulations
	January 9–10, 2019

	5-business day pre-notice of the proposed emergency regulations
	[bookmark: _GoBack]January 14–18, 2019

	10-calendar day review by OAL
	January 22–
February 1, 2019

	Emergency regulations become effective
	February 1, 2019

	SBE approves agenda items for the commencement of the permanent rulemaking process
	January 9–10, 2019

	SBE public comment period for permanent regulations
	January 26, 2019–March 11, 2019

	CAASPP regulations public hearing
	March 11, 2019

	SBE adopts permanent regulations or approves a 15-day comment period.
	May 8–9, 2019

	Submit rulemaking to OAL if SBE adopts regulations and no 15-day comment period is necessary.  (OAL has 30 working days to review file.)
	May 17, 2019 

	OAL approval—Regulations effective 
	Approximately July 22, 2019



*These actions represent a small, but relevant, fraction of the details of the adoption process. 

These Issues Could Not Be Addressed Through Nonemergency Regulations

Following the regular rulemaking schedule to make the proposed amendments to the regulations, rather than adopting the regulations on an emergency basis, will cause assessments to be out of alignment with the Consortium’s policies and procedures, in violation of EC Section 60604(a)(2), and cause the CAASPP assessments to be inefficiently and ineffectively administered in school year 2018–19. If the CAASPP online assessments are administered under the current regulations, LEAs, students and parents will not benefit from the efficiencies resulting from the change to electronic reporting of student scores and electronic record keeping. In addition, LEAs may not receive apportionment dollars available for the fiscal year in which the testing window began. Last, accessibility resource updates from the Consortium and recommendations for non-Consortium assessments will not be incorporated, and achievement measures may not be accurate, reliable, and valid. Consequently, calculations based on inaccurate measures will harm students and LEAs by not providing the information needed for appropriate instruction and accountability (for both federal and state accountability purposes).
 
NON-DUPLICATION

Government Code Section 11349 prohibits unnecessary duplication of state or federal statutes in regulation. In this case, duplication of certain state statute in the proposed emergency regulations is necessary in order to provide additional specific detail not included in state statute. 

AUTHORITY AND REFERENCE

Authority: Sections 33031, 60605 and 60640, Education Code. 

References: Sections 306, 37670, 47605, 47605.8, 47651, 49062, 49068, 56034, 60602.5, 60603, 60604, 60605, 60607, 60610, 60615, 60640, 60641, 60642.5 and 60642.6, Education Code; 20 U.S.C. Sections 1401(3), 1412(a)(16), and 6311(b)(1)(E); and 34 C.F.R. Sections 200.1 and 300.160.

INFORMATIVE DIGEST

Assembly Bill 484 (Chapter 489, Statutes of 2013, hereafter AB 484) authorized a new statewide testing program, the CAASPP System. Provisions of AB 484 took effect in January 2014. As required by EC Section 60640(q), 5 CCR sections 850 through 864 were amended to conform the State’s testing regulations to the CAASPP System for the first operational administration of the CAASPP in 2014–15. Subsequent amendments were adopted on an emergency basis and through the regular rulemaking process for the second operational year of the CAASPP in 2015–16, and the third operational year of the CAASPP in 2016–17. This year, a few additional amendments are needed on an emergency basis to ensure that the fifth operational year produces valid and reliable results, and that the test results can be produced and reported in a way to ensure that they can be used in a timely way and appropriately for state and federal reporting. For this reason, proposed changes to the language include changes for electronic reporting and record keeping efficiencies and apportionment of dollars, as well as proposed changes to accessibility resources, as prompted by the Consortium and non-Consortium recommendations—changes with which the CAASPP regulations must conform, by state law, in order to ensure that test results are valid and reliable. 

CAASPP test results are used to improve teaching and learning by schools and districts. In addition, the CDE may use the test results to identify LEAs that may or may not be meeting required state and federal growth targets. The proposed amendments are designed to ensure that the tests within the CAASPP System are administered fairly and consistently throughout the state so that valid and reliable results are available for accountability determinations and, in so doing, prevent harm to the public peace, health, safety, and general welfare of students.

The CDE reviewed all state regulations relating to student assessment and found that none exist that are inconsistent or incompatible with these regulations regarding student assessment.

SPECIFIC BENEFITS ANTICIPATED BY THE PROPOSED REGULATIONS

The benefit of enacting the proposed amendments are their promotion of an optimal and fair test administration for eligible students through a provision of appropriate accessibility resources to students who can benefit from them, such as students with disabilities, and language resources for English learners; the timely delivery of test results to LEAs and parents; and maintaining the CDE’s compliance with federal reporting requirements. These proposed amendments, because they clarify requirements and procedures in alignment with Consortium policies, support increased validity, reliability and accuracy of statewide achievement scores for the purposes for guiding instruction, gauging pupils’ readiness for career and college, and calculating federal and state accountability. 

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

The SBE relied on the following documents in the drafting of these regulations:

Smarter Balanced Assessment Consortium: Usability, Accessibility, and Accommodations Guidelines, June 28, 2018. A copy of this document can be obtained at https://portal.smarterbalanced.org/library/en/usability-accessibility-and-accommodations-guidelines.pdf.

California Science Test Accessibility Supports for Operational Testing. A copy of this document can be obtained at https://www.cde.ca.gov/ta/tg/ca/documents/castaccesssupt.pdf. 

California Spanish Assessment for Operational Testing. A copy of this document can be obtained at http://www.caaspp.org/rsc/pdfs/CSA.accessibility-considerations.2018.pdf.
 
MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS

The proposed regulations do not impose a reimbursable mandate on local agencies and the LEAs, including school districts. Any mandate imposed on the LEAs is a result of the requirements under the federal Every Student Succeeds Act, 20 U.S.C. Section 6311 et seq., to annually test all students in specific grades in ELA, mathematics, and science. Moreover, there is no state or federal mandate that students receive a primary language assessment. 

FISCAL IMPACT ESTIMATION

These emergency regulations will not result in any additional costs or savings to state agencies or federal funding to the State. These emergency regulations will not result in any additional cost to any local agency or school district that is required to be reimbursed under Government Code Section 17500 et seq. 

NON-DISCRETIONARY COSTS OR SAVINGS IMPOSED UPON LOCAL AGENCIES

The emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies. 

EVALUATION OF CONSISTENCY AND COMPATIBILITY

An evaluation of the proposed regulations have determined that they are not inconsistent/incompatible with existing regulations, pursuant to Government Code Section 11346.5(a)(3)(D).
 
09-12-2018 [California Department of Education]
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