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[bookmark: _Hlk184193271]Notice of Proposed Rulemaking
Amendment to California Code of Regulations, Title 5, Regarding
Special Education Early Start Eligibility Criteria Alignment
Notice published December 5, 2025
[bookmark: Authority]Notice is Hereby Given that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.
[bookmark: _Hlk184195162]The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
Public Hearing
[bookmark: _Hlk173409202]The California Department of Education (CDE) staff, on behalf of the SBE, will hold a virtual public hearing at 9:00 A.M. on January 20, 2026.
Attendees may participate in the public hearing via the Zoom online meeting platform by logging in per the following instructions:
· Click the following link or paste the link in your browser to join the meeting and enter the passcode:
Link: https://us02web.zoom.us/j/89551734411
Passcode: 501129
· To connect with audio only and no video, call one of the following telephone numbers and enter the meeting ID and password:
+1 213 338 8477 US (Los Angeles)
+1 669 219 2599 US (San Jose)
Meeting ID: 895 5173 4411
Passcode: 501129
Attendees may test their Zoom connection by: 
· Clicking on the test link: https://zoom.us/test.
· For any issues regarding connecting with Zoom, go to https://support.zoom.us/hc/en-us for assistance.
Reasonable Accommodation for any Individual with a Disability
Pursuant to the Rehabilitation Act of 1973 and the Americans with Disabilities Act of 1990, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Gigi Ostrowsky, Special Education Division, 1430 N Street, Room 2401, Sacramento, CA, 95814 or by telephone at 916-982-2259. It is recommended that assistance be requested at least two weeks prior to the hearing.
Pursuant to Government Code section 11346.6, because some of these regulations pertain to special education, the following provisions also apply:
Upon request from a person with a visual disability or other disability for which effective communication is required under state or federal law, the CDE shall provide that person a narrative description of the additions to, and deletions from, the regulations. The description shall identify each addition to or deletion from the regulations by reference to the subdivision, paragraph, subparagraph, clause, or subclause within the proposed regulation containing the addition or deletion. The description shall provide the express language proposed to be added to or deleted from the regulations and any portion of the surrounding language necessary to understand the change in a manner that allows for accurate translation by reading software used by the visually impaired.
The CDE shall provide the information described above within 10 business days, unless the CDE determines that compliance with this requirement would be impractical and notifies the requester of the date on which the information will be provided.
Notwithstanding any other law, if information is provided to a requester as described above, the CDE shall provide that requester at least 45 days from the date upon which the information was provided to the requester to submit a public comment regarding the proposed regulation. The CDE shall not take final action to adopt the regulation until the requester has submitted a public comment or the extended 45-day comment period expires, whichever occurs first.
Written Comment Period
Any interested person, or their authorized representative, may submit written comments relevant to the proposed regulatory action to:
Lorie Adame, Regulations Coordinator 
Administrative Support and Regulations Adoption Unit
California Department of Education
1430 N Street, Room 5319
Sacramento, CA 95814
Comments may also be submitted by facsimile (FAX) at 916-322-2549 or by email to regcomments@cde.ca.gov.
Comments must be received by the Regulations Coordinator prior to or on January 20, 2026. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.
Authority and Reference
Authority: Sections 56100 and 56332, Education Code.
References: Sections 56001, 56026, 56320, 56332, 56333 and 56337, Education Code; Section 95014, Government Code; 20 U.S.C. Sections 1401(3)(A) and (B), 1414(a) and (b), and 1432(5); and 34 C.F.R. Sections 300.8, 300.25, 300.300, 300.301, 300.304, 300.305, 300.306, 300.307, 300.308, 300.309, 300.311, and 303.21.
Informative Digest/Policy Statement Overview
Children with exceptional needs age birth to younger than three years that are served under Part C of the federal Individuals with Disabilities Education Act (IDEA) (20 U.S.C. Sec. 1431 et seq.) are evaluated and (if eligible) provided Early Start services through a regional center or local educational agency (LEA). LEAs serving Early Start clientele may include, but are not limited to, school districts, special education local plan areas (SELPAs), and county offices of education. In California, the Department of Developmental Services (DDS) is the lead agency for Part C of IDEA, and they evaluate and serve the majority of Early Start clientele and their families through regional centers across the state. The California Department of Education (CDE) and LEAs are responsible for the provision of Early Start services for children with solely a visual, hearing, or severe orthopedic impairment, or any combination of those impairments. LEAs are also responsible to evaluate and serve children with other disability areas up to their funded capacity, including children who are dually served by regional centers and LEAs. Additionally, LEAs and regional centers must have interagency agreements in place at the local level and through these interagency agreements, there may be additional stipulations regarding LEA responsibilities to evaluate and serve Early Start clientele and their families.
In 2022, DDS updated Early Start eligibility criteria for regional centers as indicated in Government Code section 95014; however, California Code of Regulations, title 5, section 3031 was not updated to reflect these changes for LEAs. Therefore, regional centers and LEAs currently use different criteria to determine Early Start eligibility for children under Part C of IDEA. The purpose of introducing this rulemaking process is to align the Early Start eligibility criteria for LEAs with the Early Start eligibility criteria for regional centers.
[bookmark: _Hlk200004667]Although the current discrepancy between the eligibility criteria is not extensive, aligning it creates consistency between DDS and CDE benefiting all children age birth to younger than three years with exceptional needs and their families across California. The proposed amendments to California Code of Regulations, title 5, section 3031 will align the Early Start eligibility criteria for LEAs with the eligibility criteria for regional centers as indicated in Government Code section 95014 and California Code of Regulations, title 17, section 52022. As the proposed amendments will reference Government Code section 95014 and California Code of Regulations, title 17, section 52022, the following changes will take place:
· Defining the three eligibility criteria areas Developmental Delay, Established Risk, and High Risk for Developmental Disability, which are outlined in California Code of Regulations, title 17, section 52022 and Government Code section 95014. Government Code section 95014 also defines a significant difference between expected level of development and current level of functioning as a 25% delay. The language proposed to be deleted from section 3031 defines this significant difference as a 33% delay.
· Defining six potential areas of developmental delay as provided in Government Code section 95014 (a)(1). Currently LEAs use five areas, as specified in language proposed to be deleted from section 3031.
· Adding fetal alcohol syndrome as an established risk condition, as defined in Government Code section 95014 (a)(2).
· Removing the additional requirement from California Code of Regulations, title 5, section 3031 (a)(1) and (a)(2) whereby it appeared that children with exceptional needs, age birth to younger than three years, under Part C of the IDEA had to meet eligibility under one of the 13 eligibility criteria areas indicated in California Code of Regulations, title 5, section 3030, which concerns individuals with exceptional needs, age three years or older, under Part B of the IDEA.
The SBE is also proposing amendments to California Code of Regulations, title 5, section 3030 to clarify that the eligibility criteria is applicable to individuals with exceptional needs age three years and older under Part B of IDEA, and thus, providing further clarification for LEAs regarding the differences in eligibility criteria for Part C versus Part B of IDEA.
[bookmark: _Hlk200004773]Additionally, in 2024, Assembly Bill (AB) 2173 was enacted to provide that the term “emotional disturbance,” as defined in section 300.8 (c)(4) of title 34 of the Code of Federal Regulations, may also be known as “emotional disability” under state law. Pursuant to section 300.8(c)(4) of title 34 of the Code of Federal Regulations, the term “emotional disturbance” is used in the IDEA to describe this eligibility category. In accordance with AB 2173, California may refer to this category as “emotional disability” without changing the definition or its legal effect. The SBE is proposing to amend California Code of Regulations, title 5, section 3030 to update this terminology to align with the regulation with AB 2173 and Education Code section 97.
Policy Statement Overview
The proposed amendments to California Code of Regulations, title 5, section 3030 and 3031 will align the Early Start eligibility criteria for all children age birth to younger than three years served under Part C of IDEA across California. Specifically, these revisions will create consistency between DDS and the CDE by aligning Early Start eligibility criteria for LEAs with the eligibility criteria for regional centers as provided in Government Code section 95014 and California Code of Regulations, title 17, section 52022. In addition, the proposed amendments to California Code of Regulations, title 5, section 3030 will specify that the eligibility criteria applicable under Part B of IDEA for individuals with exceptional needs is for age three years and older. This provides further clarification for LEAs regarding the differences in eligibility criteria for Part C versus Part B of IDEA. Furthermore, the proposed amendments to California Code of Regulations, title 5, section 3030 change the term “emotional disturbance” to “emotional disability” to align with AB 2173 and Education Code section 97.
[bookmark: _Hlk135986565]Anticipated Benefits of the Proposed Regulation
[bookmark: _Hlk196983210]Aligning the eligibility criteria between LEAs and regional centers for children under Part C of IDEA ensures consistency in serving Early Start clientele and their families across California. This will help set students up for success as they enter school and contribute to improved placement outcomes for students in special education which aligns with the Universal Prekindergarten (UPK): Early Start for Greater Growth and Achievement initiative. Aligning Early Start eligibility criteria will also provide clarity for LEAs to ensure fidelity in IDEA Part C assessment practices as well as with data reporting at the state and federal level.
Evaluation of Inconsistency/Incompatibility with Existing State Regulations
An evaluation of the proposed regulations has determined they are not inconsistent/incompatible with existing regulations, pursuant to Government Code section 11346.5(a)(3)(D). After conducting a review for any regulations that would relate to or affect this area of law, the SBE has concluded that these are the only regulations that concern the Special Education Eligibility Criteria.
Disclosures Regarding the Proposed Action/Fiscal Impact
The SBE has made the following initial determinations:
Other statutory requirements: There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.
Mandate on local agencies and school districts: No
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None
Cost or savings to any state agency: None
Other non-discretionary costs or savings imposed on local agencies, including local educational agencies: None
Costs or savings in federal funding to the state: None
Effect on housing costs: None
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: None
Cost impacts on a representative private person or businesses: The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.
Report required: The proposed regulations do not require a report to be made.
Effect on small businesses: The proposed regulations would not have an effect on any small business because the amendments are made to aspects of existing regulations that will not impose new or additional work on the LEAs or impact small businesses.
Results of the Economic Impact Analysis/Assessment
Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment – Government Code section 11346.5(a)(10): The SBE concludes that it is unlikely that these proposed regulations will: 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.
Benefits of the Proposed Action: The proposed regulations will not benefit the health of California residents, worker safety, and the state’s environment, but it will benefit the welfare of California families by ensuring consistency in accessing Early Start services for children with exceptional needs, age birth to younger than three years, and their families. The proposed amendments will have a positive impact on children as they enter school as well as with special education placements which aligns with the Universal Prekindergarten (UPK): Early Start for Greater Growth and Achievement initiative. Additionally, the proposed amendments will provide clarity for LEAs to ensure fidelity in IDEA Part C assessment practices as well as with data reporting at the state and federal level.
Consideration of Alternatives
In accordance with Government Code section 11346.5(a)(13), the SBE determined that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.
The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations during the written comment period.
Contact Persons
Inquiries concerning the content of these proposed regulations should be directed to:
Gigi Ostrowsky, Education Programs Consultant
Special Education Division
California Department of Education
1430 N Street, Room 2401
Sacramento, CA 95814
Telephone: 916-982-2259
Email: gostrowsky@cde.ca.gov
Inquiries concerning the regulatory process may be directed to Lorie Adame, Regulations Coordinator, or the backup contact person, Gerri White, Analyst. The Regulations Coordinator and the Analyst may be reached by email at regulations@cde.ca.gov or by telephone at 916-319-0860.
Availability of Initial Statement of Reasons, Text of Proposed Regulations and Information
As of the date this notice is published in the Notice Register, the rulemaking file consists of this Notice, the proposed text of the regulations, the Initial Statement of Reasons (ISOR), the agenda and a recording of the SBE meeting where the SBE approved commencement of this rulemaking activity, and Fiscal and Economic Impact Statement (STD. 399). These documents upon which the proposed action is based may be obtained upon request from the Regulations Coordinator. In addition, this Notice, the text of the proposed regulations and the ISOR may also be viewed  on CDE’s website at http://www.cde.ca.gov/re/lr/rr/.
Availability of Changed or Modified Text
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available to the public for at least 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations. If individuals want to be notified of additional changes for only these proposed regulations, a written request should be sent to the Regulations Coordinator at the contact information above. The SBE will accept written comments on the modified regulations for 15 days after the date on which they are made available.
Availability and Location of the Final Statement of Reasons and Rulemaking File
You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.
All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator.
Availability of Documents on the Internet
Copies of the Notice of Proposed Action, the Initial Statement of Reasons, and the text of the regulations with modifications highlighted, as well as the Final Statement of Reasons, when completed, and modified text, if any, can be accessed via CDE’s website at http://www.cde.ca.gov/re/lr/rr/.
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