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NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5, REGARDING 12-MONTH ELIGIBILITY

Notice published June 12, 2020

NOTICE IS HEREBY GIVEN that the State Superintendent of Public Instruction (SSPI) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

The SSPI invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

PUBLIC HEARING

California Department of Education (CDE) staff, on behalf of the SSPI, will hold a public hearing at 8:30 a.m. on July 27, 2020, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. 

Additionally, any interested person may participate in the public hearing via Zoom meeting by logging in per the following instructions:

· Click the following link or paste the link to the browser to join the webinar and enter the password: 
https://cdevideo.zoom.us/j/99666355008 
Password: 181568

· To connect with audio only and no video, call one of the following telephone numbers and enter the meeting ID and password: 
669-900-6833 
408-638-0968

Meeting ID: 996 6635 5008
[bookmark: _GoBack]Password: 181568

For persons intending to attend the Zoom meeting, those persons may check their computers by:
· Clicking on the test link: https://zoom.us/test.
· For any issues regarding connecting with Zoom, go to https://support.zoom.us/hc/en-us for assistance.

At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SSPI requests, but does not require, that persons who make oral comments at the public hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations may request assistance by contacting Danielle Sisneros, Early Learning and Care Division, 1430 N Street, Suite 3410, Sacramento, CA, 95814; telephone, 916-322-4883. It is recommended that assistance be requested at least two weeks prior to the hearing.

WRITTEN COMMENT PERIOD

Any interested person, or that person’s authorized representative, may submit written comments relevant to the proposed regulatory action to:

Patricia Alverson, Regulations Coordinator
Administrative Support and Regulations Adoption Unit
California Department of Education
1430 N Street, Room 5319
Sacramento, CA 95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by email to regcomments@cde.ca.gov.
 
Comments must be received by the Regulations Coordinator prior to or on July 27, 2020. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the public hearing and considering all timely and relevant comments received,
the SSPI may adopt the proposed regulations substantially as described in this Notice 
or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of all modified regulations will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to the regulations, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations.

AUTHORITY AND REFERENCE

Authority: Sections 8261, 8261.5, 8263, 8263.1, 8265, 8269, Education Code.

References: Sections 8202, 8203, 8206, 8208, 8221.5, 8235, 8237, 8261, 8261.5, 8263, 8263.1, 8269, 8273, 8273.1, 8350, 8350.5, 8351, 8353, 8535.5, 8354, 8358.5, Education Code; and Sections 11323.2, 16500.5, 16506, Welfare and Institutions, 45 Federal Code of Regulations Section 98.21.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The Child Care and Development Services Act (Act), requires families to meet specified requirements to be eligible for federal and state subsidized child development services. Assembly Bill (AB) 99, approved by the Governor on June 27, 2017 as Education Omnibus Trailer Bill, amended Education Code sections 8263 and 8263.1. Some of the changes included:
· Updating the definition of a homeless child or youth.
· Providing that a family, upon establishing initial eligibility or ongoing eligibility for services under the Act, shall be considered to meet all eligibility and need requirements for those services for not less than 12 months, shall receive those services for not less than 12 months before having their eligibility or need recertified, and shall not be required to report changes to income or other changes for at least 12 months, except as provided.
· Requiring the department to initiate a rulemaking action to implement the 12-month eligibility provisions on or before December 31, 2018. 
· Requiring the department to convene a workgroup of parents, advocates, department staff, child development program representatives, and other stakeholders to develop recommendations regarding implementing the provision.
· Revising the definition of “income eligible” for purposes of establishing initial income eligibility for services under the Act, and would add a definition of “ongoing income eligible” for purposes of establishing ongoing income eligibility for services under the Act. 
AB 99 permitted the CDE to immediately implement the Education Code amendments through the issuance of informal guidance, which the CDE did in September of 2018 by issuing the “12 Month Eligibility Implementation Guidance.”  AB 99 further required the CDE to initiate a formal rulemaking action to implement the changes to the Education Code on or before December 31, 2018, which the CDE did on December 28, 2018.  
Prior to the adoption of AB 99, on June 24, 2015, the Governor signed AB 104, the Education Omnibus Trailer Bill, which required the CDE to convene, by September 2015, stakeholder groups to provide recommendations to streamline data and other reporting requirements for early learning and care providers that contract with the CDE with the purpose of identifying redundancies and efficiencies in program implementation and reducing the workload in program administration. As a result, finalized stakeholders’ recommendations were submitted to the Legislature, the Department of Finance, and the State Board of Education on April 1, 2016. The CDE also solicited on-going input from many sources, via online, from conferences and other stakeholder meetings, to provide statewide recommendations for the CDE’s consideration and response. Many of the recommendations from the stakeholders were considered in the development of the rulemaking package. 
As set forth above, the CDE commenced a rulemaking action to implement AB 99 on December 28, 2018. As a result, the CDE received hundreds of comments from numerous stakeholders. Since proposed amended regulations must be adopted within one year of the commencement of rulemaking and given the broad reach of the rulemaking package and significant interest from stakeholders, the CDE opted to withdraw the rulemaking package to have additional time for further proposed changes to be vetted. Thus, the CDE is again commencing the rulemaking process with the proposed changes to the current regulations to implement AB 99. Until these amended regulations are implemented, the 12-Month Eligibility Implementation Guidance remains in effect. 
The objectives of these proposed regulations include meeting the requirements of AB 99 and incorporating some of the recommendations of the AB 104 work group and other input sessions to ensure contractors are provided with clear direction and ensure implementation of the regulations are consistent throughout the state.
Anticipated Benefits of the Proposed Regulations

The benefit of enacting the proposed regulations will align the title 5 regulations with AB 99, Education Trailer Bill, amendments to Education Code section 8263 (h) and (j) and section 8263.1, and incorporate several key recommendations made by the AB 104 stakeholder groups which were reiterated by the solicited input from the state at large: 1) for the best interest of the child, increase the duration and continuity of early learning and care services for the child; 2) reduce barriers to accessing early learning and care services by reducing the number of changes the parent is required to report for the continuation of services thereby increasing the family’s duration and continuity in early learning and care services; 3) align, clarify, and revise regulatory and monitoring requirements across funding streams to allow greater flexibility and decrease administrative burdens that support child and family well-being; and 4) implement regulations and policies to deliver equitable outcomes for all children, including children with exceptional needs. 
Determination of Inconsistency/Incompatibility with Existing State Regulations

An evaluation of the proposed regulations has determined they are not inconsistent/incompatible with existing regulations, pursuant to Government Code section 11346.5(a)(3)(D). 

DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT

The SSPI has made the following initial determinations:

Other statutory requirements: There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations. 

Mandate on local agencies and school districts:  None

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None

Cost or savings to any state agency:  None

Other non-discretionary costs or savings imposed on local agencies, including local educational agencies:  None.

Costs or savings in federal funding to the state:  None

Effect on housing costs:  None

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: None

Cost impacts on a representative private person or businesses:  The SSPI is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action. 

Report required: The proposed regulations do not require a report to be made. 

Effect on small businesses:  The proposed regulations would not have an effect on any small business because they are only relevant to the contractors of subsidized programs contracted through the CDE.

RESULTS OF THE ECONOMIC IMPACT ANALYSIS

The SSPI concludes that it is unlikely that these proposed regulations will: 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California. 

Benefits of the Proposed Action:  The proposed regulations will benefit children and families in California as they take advantage of high-quality early learning and care programs guided by these proposed regulations. With the right to continuity of care ensured by 12-month eligibility, families can work, participate in training or educational programs, seek permanent housing, seek employment as they work towards being gainfully employed in the workforce.

CONSIDERATION OF ALTERNATIVES

The SSPI must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SSPI, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

CONTACT PERSONS

Inquiries concerning the content of these proposed regulations should be directed to:

Danielle Sisneros, Consultant
Early Learning and Care Division
California Department of Education
1430 N Street, Suite 3410 
Sacramento, CA 95814
Telephone: 916-322-4883
Email: DSisneros@cde.ca.gov 

Inquiries concerning the regulatory process may be directed to Patricia Alverson, Regulations Coordinator or the backup contact person, Hillary Wirick, Regulations Analyst, at 916-319-0860.

TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS AND
AVAILABILITY OF INITIAL STATEMENT OF REASONS, TEXT OF PROPOSED REGULATIONS AND INFORMATION

The SSPI has prepared an Initial Statement of Reasons for the proposed regulations. This document and the text of the proposed regulations may also be viewed and downloaded from the CDE’s website at http://www.cde.ca.gov/re/lr/rr/ . All of the information upon which the proposed action is based may be obtained upon request from the Regulations Coordinator. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator.

05-13-2020 [California Department of Education] 

