FINDING OF EMERGENCY
Second Readoption of Emergency Regulations
Local Educational Agencies Exemption from Licensing for California State Preschool Programs

Pursuant to Health and Safety Code section 1596.792(o)(3)(D), the California Department of Education (CDE) finds that an emergency continues to exist and that these emergency regulations are necessary to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of children attending California State Preschool Programs (CSPP) in public schools. 

SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 

Necessity for Readoption of Emergency Regulations

Allowing the emergency regulations to expire prior to the adoption of these amendments through the regular rulemaking process could expose children who are enrolled in an unlicensed CSPP facility to serious harm to health, safety, and welfare risks. All of the circumstances justifying the initial adoption and the first readoption of the emergency regulations remain unchanged and the emergency justifying the original adoption and the first readoption of the emergency regulations still exists. Therefore, the Revised Finding of Emergency that was submitted to and approved by the Office of Administrative Law (OAL) for the adoption of the Local Education Agencies (LEAs) Exemption from Licensing for CSPP emergency regulations effective July 1, 2019, as well as the Finding of Emergency for the first readoption submitted to and approved by OAL and effective as of December 30, 2019, is incorporated by reference herein, as though fully set forth in this Finding of Emergency. The proposed amendments to California Code of Regulations (CCR), title 5, sections 18140, 18145, 18150, 18155, 18160, and 18165 set forth in this second readoption, while substantially equivalent to the current emergency regulations currently in place, have some differences which are highlighted below. 

Section 18140. General Provisions

Section 18140 sets forth the general provisions necessary to guide LEAs as to when they may qualify to be exempt from title 22 of the CCR licensing requirements pursuant to Health and Safety Code sections 1596.792 and 1596.7925. Subdivision (b) was amended to include “classrooms” and “for any or all classrooms.” This language was added, based on public comment, to clarify that California State Preschool Programs (CSPP) may apply on an individual classroom basis for license exemption. This section was also amended, based on public comment, to include “pursuant to” and “of chapter 19, of this division.” This change clarifies that subchapter 12 is within chapter 19, of division 1 in the California Code of Regulations, title 5 (5 CCR). These changes are necessary for clarity of these regulations. Subdivision (c) was amended to include “in the exempted classrooms.” This change was made, based on public comment, to clarify that local education agencies (LEA) operating CSPP may only serve four-year-old children in the license exempt classrooms. This section is further amended, based on public comment, to remove “LEAs enrolling” and “in a CSPP classroom” and replace it with “CSPP classrooms with.” This change clarifies that CSPP classrooms, when serving three-year-old children, must meet California Code of Regulations, title 22 requirements. These changes are necessary for clarity and consistency of these regulations.

Section 18150. Indoor Space

Section 18150 sets forth the requirements that must be met related to the indoor space where children will be at a CSPP program within an LEA. Subdivision (a) was amended to include the language “new or existing.” This change was made, based on public comment, to clarify that the kindergarten requirements cited in 5 CCR applies to both new and existing permanent structures. This change was necessary for clarity and consistency of these regulations. This section was further amended based on public comment to replace “set forth in 5 CCR section 14030(h)(2)” with “for kindergarten classrooms in accordance with chapter 13 (commencing with section 14000) of division 1 of 5 CCR”. This change is necessary for a consistent citation of kindergarten requirements throughout these regulations and in statute.

Section 18155. Outdoor Space

Section 18155 sets forth the requirements that must be met by LEAs offering a CSPP that choose to be exempt from licensing as related to outdoor space. Subdivision (a)(2) was amended to remove “CSPP” and replace it with “preschool” and include “age.” This change was made, based on public comment, to be inclusive of all preschool and kindergarten age children, and to remove the restriction of use of outdoor space to specific types of preschool funding. This change is necessary for clarity and consistency of these regulations. 

Section 18160. Restroom Facilities

Section 18160 sets forth the requirements that must be met by LEAs related to restroom facilities. Subdivision (a)(1) was amended to remove “CSPP” and replace it with “preschool”, and include “age.” This change was made, based on public comment, to be inclusive of all preschool and kindergarten age children, and to remove the restriction of use of restroom facilities to specific types of preschool funding. This change is necessary for clarity and consistency of these regulations.

Showing of Substantial Progress 
After prenoticing the proposed emergency regulations for the requisite five business days, the CDE submitted the emergency regulations to the OAL on June 17, 2019. During its review of the proposed emergency regulations, the OAL requested that the CDE make non-substantial grammatical and formatting changes to the regulations and address clarity issues, which were submitted to OAL in the Revised Finding of Emergency. The requested changes were agreed to, and the OAL approved the emergency regulations, which were deemed effective as of July 1, 2019, and expired on December 31, 2019. Updated emergency regulations that were substantially equivalent to the original emergency regulations previously adopted, were readopted and effective December 30, 2019. 

The CDE received letters from various Early Learning Advocates during the original prenoticing period. CDE staff met with stakeholders during July and August of 2019 to receive input on their concerns and issues. Based on input received, the CDE crafted permanent regulations to address the concerns expressed by many of the stakeholders. Permanent rulemaking was commenced on October 4, 2019, and the 45-day public comment period ended on November 18, 2019. 

During the 45-day public comment period, further concerns from stakeholders were addressed and the regulations were noticed for a 15-day public comment period which ended on January 30, 2020. Although there are no further changes to the regulations that were noticed for the 15-day public comment period, the CDE is finalizing the rulemaking file and those regulations may not be in effect before the readopted emergency regulations expire on March 30, 2020.

The CDE needs to ensure that these emergency regulations remain in place to avoid a lapse where LEAs might be operating preschool program in the absence of health and safety regulations. Thus, allowing for OAL’s 30-business day review period and the possibility of the need to reopen the rulemaking file, the CDE has determined that a second readoption of these emergency regulations is necessary for the continuation for the safe operation of the CSPP. 



The following timeline illustrates the necessity for readoption of the emergency regulations in order for the CDE to meet the requirements of the Education Code. 
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	Action to be completed

	June 7, 2019
	Send prenotification of proposed emergency rulemaking

	June 10-14, 2019
	Pre-notification period (5 working days prior to submittal to OAL)

	June 17, 2019
	Submit emergency rulemaking package to OAL for 10-working day review

	July 1, 2019
	Emergency regulations effective for 90 calendar days until December 31, 2019

	October 4, 2019
	Commence regular rulemaking


	October 5 through November 18, 2019
	45-day regular rulemaking comment period

	November 18, 2019
	Regular rulemaking public hearing


	December 6, 2019
	Send prenotification of proposed readopted emergency rulemaking 

	December 9-13, 2019
	Pre-notification period (5 working days prior to submittal to OAL)

	December 16, 2019
	Submit emergency rulemaking package to OAL for 10-working day review

	December 30, 2019
	Readopted emergency regulations effective for 90 calendar days until March 30, 2020 

	December 31, 2019
	Original Emergency Regulations expire


	January 15-30, 2020
	15-day public comment period


	February 24, 2020
	Submit regular final rulemaking file to OAL

	March 6, 2020
	Send prenotification of proposed readopted emergency rulemaking 

	March 9-13, 2020
	Pre-notification period (5 working days prior to submittal to OAL)

	March 16, 2020
	Submit emergency rulemaking package to OAL for 10-working day review

	March 29, 2020
	2nd Readopted emergency regulations effective for 90 calendar days until June 29, 2020 

	March 30, 2020
	1st Readopted emergency regulations expire

	April 7, 2020
	OAL approves permanent regulations, which are effective upon filing with the Secretary of State.
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