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AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5, REGARDING STAFFING RATIOS

Notice published January 24, 2020

NOTICE IS HEREBY GIVEN that the State Superintendent of Public Instruction (SSPI) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.

The SSPI invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

PUBLIC HEARING

California Department of Education (CDE) staff, on behalf of the SSPI, will hold a public hearing at 8:30 a.m. on March 9, 2020, at 1430 N Street, Room 1801, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SSPI requests, but does not require, that persons who make oral comments at the public hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.

REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations may request assistance by contacting Danielle Sisneros, Early Learning and Care Division, 1430 N Street, Suite 3410, Sacramento, CA, 95814; telephone, 916-322-4883. It is recommended that assistance be requested at least two weeks prior to the hearing.

WRITTEN COMMENT PERIOD

Any interested person, or that person’s authorized representative, may submit written comments relevant to the proposed regulatory action to:

Patricia Alverson, Regulations Coordinator
Administrative Support and Regulations Adoption Unit
California Department of Education
1430 N Street, Room 5319
Sacramento, CA 95814

Comments may also be submitted by facsimile (FAX) at 916-319-0155 or by email to regcomments@cde.ca.gov.
 
Comments must be received by the Regulations Coordinator prior to or on March 9, 2020. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.

AVAILABILITY OF CHANGED OR MODIFIED TEXT

Following the public hearing and considering all timely and relevant comments received,
the SSPI may adopt the proposed regulations substantially as described in this Notice 
or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of all modified regulations will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to the regulations, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations.

AUTHORITY AND REFERENCE

Authority: Section 8261, Education Code. 

References:  Sections 8264.7 and 8264.8, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The Child Care and Development Services Act (the “Act”), starting at Education Code (EC) section 8200 et. seq., requires the SSPI to adopt rules and regulations for facilities operating state subsidized Early Learning and Care (ELC) funded programs. Most child care centers and family child care homes must be licensed by Community Care Licensing (CCL) and meet health and safety requirements pursuant to Health and Safety Code sections 1596.72 and 1597.30 and title 22 California Code of Regulations (22 CCR). If these facilities are state-subsidized ELC programs, they are mandated to follow family eligibility requirements, as well as program quality requirements, set forth in title 5 of the California Code of Regulations (5 CCR). If the 22 CCR and 5 CCR requirements are in conflict, state-subsidized ELC programs are required to follow the more rigorous of the two requirements.

One area where the requirements of 22 CCR and 5 CCR are in conflict is staffing ratios. Currently, 5 CCR requirements prescribe teacher-child and adult-child ratios as follows; however, there is no variance to these ratios for nap periods:

· Infants (birth-18 months) – 1:3 adult-child ratio, 1:18 teacher-child ratio
· Toddlers (18-36 months) – 1:4 adult-child ratio, 1:16 teacher-child ratio
· Preschool, (36 months-enrollment in kindergarten) – 1:8 adult-child ratio, 1:24 teacher-child ratio
· Children enrolled in kindergarten through 14 years old – 1:14 adult-child ratio, 1:28 teacher-child ratio

The current ratios set forth in 22 CCR, which includes a variance for nap periods, are as follows:

· Infants, birth-24 months – 1:4 teacher-child ratio, 1:12 teacher-child ratio with 1 teacher and 2 aides; Naptime – 1:12 teacher-child ratio
· Toddlers, with a Toddler Component license, 18-36 months – 1:6 teacher-child ratio, 1:12 teacher-child ratio with 1 teacher and 1 aide
· Preschool, 24 months-enrollment in kindergarten – 1:12 teacher-child ratio, 1:15 teacher-child ratio with 1 teacher and 1 aide; Naptime – 1:24 teacher-child ratio
· Children enrolled in kindergarten through 14 years old – 1:14, 1:28 teacher-child ratio with 1 Teacher and 1 Aide

Over the last several years, the CDE has engaged stakeholders to provide recommendations for regulatory and statutory improvement for the CDE’s consideration. The CDE received numerous recommendations that CDE’s regulations provide for exceptions to staffing ratios during nap periods, similar to title 22, particularly for full-day California State Preschool Program (CSPP), where children have scheduled nap periods.  With no exceptions in 5 CCR allowing for a less stringent staffing ratio during scheduled nap periods, the CDE’s ELC Division (ELCD) contractors must employ substitute staff for short periods of time to ensure staff take breaks as required by law. This is a cost driver for contractors. Alignment with 22 CCR staffing requirements will provide administrative relief for contractors that must fully staff classroom ratios during these scheduled nap periods. Providing an exception to this “napping ratio” for when children get up and requiring that staff remain on the premises will ensure that the proposed regulations will not impact the health and safety of children in the program. 

Other proposed regulatory changes are for purposes of alignment. Section 18290(c) amends the age for preschool staffing ratio purposes from 36 months to three years old for alignment with EC section 8208(ai), which defines a three-year-old child for purposes of CSPP as being three years old on or before December 1 in the fiscal year served in the CSPP. Section 18290(d) is amended to align the upper age limit with state and federal requirements, which allow for subsidized care only to age 13. Finally, clarifying changes in language have been made to ensure consistent and clear administration of ELCD programs.
 
ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS

The benefit of enacting the proposed regulations is to align 5 CCR regulations with 22 CCR and to incorporate key recommendations made by various stakeholder groups, which were to align the regulations to other statutory and regulatory requirements, and to make these regulations clearer to the stakeholders. When regulations do not align, the contracting agencies charged with implementing these programs have a difficult time consistently and effectively applying regulations in practice. When regulations are out-of-date and do not meet the current needs of stakeholders, including families and children receiving the services, they make the provision of quality services in an effective and efficient manner close to impossible. The early learning community will benefit by having up-to-date regulations that meet the needs of those who participate in the process. 
DETERMINATION OF INCONSISTENCY/INCOMPATIBILITY WITH EXISTING STATE REGULATIONs

An evaluation of the proposed regulations has determined they are not inconsistent/incompatible with existing regulations, pursuant to Government Code section 11346.5(a)(3)(D). As detailed above in the Informative Digest/Policy Statement Overview, the proposed regulations will harmonize the existing conflict between the staffing ratio provisions of 5 CCR and 22 CCR. Specifically, along with the other specified alignment purposes stated in the above Informative Digest/Policy Statement Overview, the proposed regulations will adjust the staff-child ratio during nap times similar to those provided in 22 CCR, i.e., during nap times the number of required staff will be lowered.
 
DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT

The SSPI has made the following initial determinations:

Other statutory requirements: There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations. 

Mandate on local agencies and school districts:  None

Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None

Cost or savings to any state agency:  None

Other non-discretionary costs or savings imposed on local agencies, including local educational agencies:  There might be minor savings to local agencies, including local educational agencies, that operate CSPP contracts.

Costs or savings in federal funding to the state:  None

Effect on housing costs:  None

Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: None

Cost impacts on a representative private person or businesses:  The SSPI is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action. 

Report required: The proposed regulations do not require a report to be made. 

Effect on small businesses:  The proposed regulations would not have an effect on any small business because they are only relevant to the contractors of subsidized programs contracted through the CDE.

RESULTS OF THE ECONOMIC IMPACT ANALYSIS

The SSPI concludes that it is unlikely that these proposed regulations will: 1) create or eliminate jobs within California; 2) create new businesses or eliminate existing businesses within California; or 3) affect the expansion of businesses currently doing business within California.  Although this proposed regulation might eliminate the need for CSPPs to pay for substitute staff during napping periods due to changes in the ratio, the impact is not likely to eliminate jobs within California.

Benefits of the Proposed Action:  The proposed regulations will benefit ELC programs throughout the state, particularly those programs that administer CSPP. For additional benefit analysis, please see “Anticipated Benefits of the Proposed Regulation” found under the Informative Digest/Policy Statement Overview.

CONSIDERATION OF ALTERNATIVES

The SSPI must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SSPI, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.

CONTACT PERSONS

Inquiries concerning the content of these proposed regulations should be directed to:

Danielle Sisneros, Analyst
Early Learning and Care Division
California Department of Education
1430 N Street, Suite 3410 
Sacramento, CA 95814
Telephone: 916-322-4883
Email: DSisneros@cde.ca.gov 

Inquiries concerning the regulatory process may be directed to Patricia Alverson, Regulations Coordinator or the backup contact person, Hillary Wirick, Regulations Analyst, at 916-319-0860.


TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS,
AVAILABILITY OF INITIAL STATEMENT OF REASONS, TEXT OF PROPOSED REGULATIONS AND INFORMATION

The SSPI has prepared an Initial Statement of Reasons for the proposed regulations. This document and the text of the proposed regulations may also be viewed and downloaded from the CDE’s website at http://www.cde.ca.gov/re/lr/rr/ . All of the information upon which the proposed action is based may be obtained upon request from the Regulations Coordinator. 

AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE

You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.

All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator.
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