[bookmark: _GoBack]FINDING OF EMERGENCY
English Language Proficiency Assessments for California (ELPAC)
The State Board of Education (SBE) finds that an emergency exists and that the emergency regulations adopted are necessary to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of pupils attending California’s public schools.
SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION
Overview
The proposed amendments to California Code of Regulations, title 5 (5 CCR), sections 11518, 11518.5, 11518.15, 11518.20, 11518.25, 11518.30, 11518.35, 11518.37, 11518.40, 11518.45, 11518.50, 11518.75, and 11518.77 must be adopted on an emergency basis in order to proceed in a timely manner with the 2019–20 administration of the initial and summative English Language Proficiency Assessments for California (ELPAC) pursuant to the requirements of Education Code section 60810. The purpose of the proposed amendments is to ensure the correct, efficient, and standardized administration of the initial and summative ELPAC according to required state and federal guidelines and to maintain accuracy, reliability, validity, and fairness of measures and timely reporting of the test results, in so doing, prevent harm to the public peace, health, safety, and general welfare of pupils.
Background
Pursuant to Education Code section 60810, 5 CCR sections 11517.6 to 11519.5 were developed by the California Department of Education (CDE) to conform the regulations to the Education Code. These regulations, initially approved by the SBE on June 5, 2017, were approved by the Office of Administrative Law (OAL) on October 1, 2017. Under these newly-adopted regulations, the first operational administration of the summative ELPAC took place February 1 through May 31, 2018, and the initial ELPAC became operational July 1, 2018.
In the ongoing effort to improve the administration procedures and to provide clarifying information to local educational agencies (LEAs) for the ELPAC, additional changes for supporting a smooth test administration with valid, reliable, and fair test results are identified as critical and were presented to the SBE in July 2018, subsequent to the first operational administration. In July 2018, the SBE approved emergency regulations as well as the commencement of the rulemaking process for amendments to the ELPAC regulations. The proposed regulations included revised definitions, requirements, responsibilities and guidelines for the administration, accessibility resources, test security, reporting, and apportionment related to the ELPAC. A 45-day public comment period was held from July 27, 2018 through September 10, 2018. No public comments were received during this public comment period, nor during the public hearing held on September 10, 2018. In November 2018, the SBE re-adopted the emergency regulations and approved the permanent rulemaking file to be submitted to OAL for final approval. The OAL approved the regulations on January 1, 2019.
The CDE has begun work for the transition of the paper-based ELPAC to the same online test delivery system as the California Assessment of Student Performance and Progress (CAASPP) program. This transition is in alignment with the contract that the SBE approved in November 2018. Enactment of Assembly Bill No.1808, Chapter 32, subsection (64) and Section 141 provides the statutory authority and basis for this transition to an online test delivery system. Section 141 specifically provides that the computer-based ELPAC will use the same test delivery system as CAASPP. This shift to an online test delivery system requires new terms, substantially expands embedded and non-embedded universal tools, designated supports and accommodations, allows for quicker electronic score reporting for grades three through twelve, and provides a statewide streamlined process for the completion and retention of test security affidavits and agreements.
Specific Basis for the Finding of Emergency
The regulations which govern statewide English language proficiency testing must be as clear, efficient, and effective as possible to ensure the federal requirement of producing valid, reliable, and fair statewide testing results and the timely reporting of those results. Specifically, the proposed changes must be enacted on an emergency basis because these amendments are necessary to ensure that assessments for the 2019–20 administrations of ELPAC continue to produce valid, reliable, and fair statewide testing results and ensures timely reporting of those results so that individual students are correctly classified as English learners which provides the access to legally required language services.
First, the transition of the paper-based ELPAC to the same online delivery system as the CAASPP program substantially increases the availability of accessibility resources. As a paper-based assessment, the ELPAC only had non-embedded resources in the areas of universal tools, designated supports, and accommodations. This transition to the same online delivery platform as CAASPP enables the ELPAC to leverage the available embedded resources. Embedded resources are only available in an online delivery. The proposed subsections 11518.35(a), (c), and (e) are all new resources available to the ELPAC administrations that are based on the construct being measured; these accessibility resources were determined using the same multitiered approach of the CAASPP program. There are also proposed additions and revisions to subsections 11518.35(b), (d), and (f) to provide further alignment across the assessment systems, as well as increasing the available accessibility resources. The inclusion of proposed section 11518.37 provides further support for LEAs who may need to request an unlisted resource(s) for students. Individualized education program (IEP) teams and Section 504 Plan teams are currently meeting, and by adopting these regulations on an emergency basis, ensures that appropriate accessibility supports can be incorporated into pupils’ IEPs or Section 504 Plans by the next administration of the ELPAC. Similarly, this allows LEAs the opportunity to have educators and students use the accessibility resources prior to administration.
Second, two proposed roles, designated interface assistant and test navigation assistant are being added to the ELPAC regulations’ definitions, in proposed section 11518, subdivisions (h) and (av) to support pupils in the administration of the online test delivery system for ELPAC. These roles, for both the initial and summative ELPAC, support students who may need assistance navigating the online assessment platform or have difficulty with keyboarding. These necessary supports need to be approved, on an emergency basis, to ensure that the online assessment platform is not an obstacle for test takers.
Third, the CDE’s contract with the testing contractor now provides for electronic score reporting as well as electronic record keeping. Procedures and guidance related to test security and test reporting must be updated to address these transitions. In addition, the proposed amendments to regulations in section 11518.40, 11518.45, and 11518.50 include clarifying language related to electronic record keeping and the electronic agreements to security affidavits. The goal of these proposed changes is to introduce efficiencies; for example, streamlining the receipt of signed security agreements and security affidavits by the LEA coordinators and site level users, including site coordinators. Previously, LEA coordinators had to maintain paper copies of agreements and affidavits signed by site coordinators. Likewise, site coordinators had to maintain paper copies for anyone on their site who would administer or have access to secure ELPAC testing materials. This online electronic agreement reduces the burden of maintaining paper copies. 
Fourth, proposed language is added regarding students with the most significant cognitive disabilities and alternate assessments. The CDE is in the primary stages of developing a statewide alternate assessment of English language proficiency. Once operational, this assessment will be administered statewide for eligible students and LEAs will no longer administer a locally-determined alternate assessment. The proposed definitions added, along with the proposed criteria in subsection 11518.30 provides further consistency among the California assessment system. These regulations need to be approved on an emergency basis to provide LEAs with the appropriate guidance for IEP teams to make informed decisions regarding alternate assessments.
Fifth, proposed section 11518.77 supplies LEAs with the ability to reopen, reset, restore, or request a grace period extension; also known as the appeals process. This process is necessary to include, on an emergency basis, as LEAs may have irregular testing situations and this proposed language provides the process in which LEAs are to follow.    
Lastly, the transition to an online test delivery system inevitably brings new terms, as well as changes to procedures, that need to be defined or explained. To provide consistent language between the ELPAC and CAASPP, these new definitions and procedures are included in the proposed amended regulations in section 11518, subdivisions (e), (f), (g), (h), (n), (o), (u), (aa), (aj), (al), (ap), (as), (at), (av), and (aw). Because this transition is currently in process, it is on an emergency basis that these amended regulations need to be approved to provide LEAs with the most current information.
The following timeline illustrates the necessity of emergency regulations in order for the CDE to maintain compliance until permanent regulations become final.
	Action*
	Estimated Completion Date

	Initial ELPAC testing window opens
	July 1, 2019

	SBE approves agenda items for the commencement of the emergency regulations and approves commencement of the amendments to the permanent rulemaking process
	July 10–11, 2019

	CDE pre-notices the emergency regulations for five working days
	July 12-19, 2019

	Submit emergency rulemaking package to OAL for 10-day review
	July 22, 2019

	Public comment period for permanent rulemaking process
	July 27–September 9, 2019

	Emergency regulations effective for 180 days
	August 1, 2019–January 27, 2020

	For SBE approval, CDE develops Final Statement of Reasons based upon public comment(s)  or amends regulations and prepares for 15-day comment period 
	September 10–16, 2019

	CDE’s statewide trainings begin for summative ELPAC 
	October 2019

	SBE adopts Final Statement of Reasons and proposed regulations or approves 15-day comment period
	November 6–7, 2019

	CDE submits regular rulemaking to OAL (if no 15-day comment period is necessary)
	November 15, 2019

	OAL approval of permanent regulations
	January 2, 2020

	ELPAC summative assessment window opens  
	February 1, 2020


These actions represent a small, but relevant, fraction of the detail of the adoption process.
These Issues Could Not Be Addressed Through Nonemergency Regulations
Following the regular rulemaking schedule to make the proposed amendments to the regulations, rather than adopting the regulations on an emergency basis, will cause the ELPAC assessments to be out of alignment with the transition and cause the ELPAC assessments to be inefficiently and ineffectively administered in the 2019–20 school year. If the ELPAC online assessments are administered under the current regulations, students will not benefit from the expanded accessibility resources which provide balanced and fair administrations. Further, if the regulations regarding accessibility resources are not approved, this could impact English language development services because reporting measures may not be accurate, reliable, fair, and valid, and students, parents, and LEAs will lose the benefit of efficiencies resulting from the change to electronic reporting of student scores and electronic record keeping.
NON-DUPLICATION
Government Code section 11349 prohibits unnecessary duplication of state or federal statutes in regulation. In this case, duplication of certain state statutes in the proposed emergency regulations is necessary for purposes of clarify and ease of reading.
AUTHORITY AND REFERENCE
Authority: Sections 306, 313, 33031, and 60810 Education Code.
References: Sections 306, 313, 37200, 51210, 51220, 56034, 56345, 60640, 60810, 60812, and 60900, Education Code; 20 U.S.C. Sections 1400 et seq., 1401, 1412, 6311, 6312, 6821, 6823, 6825, 6826, 6841, 6843, and 7801; 29 U.S.C. Section 794, and 34 Code of Federal Regulations Parts 200.6. and 300.160.
INFORMATIVE DIGEST
Education Code section 313 requires school districts, county offices of education and charter schools, collectively referred to as local educational agencies (LEAs), to assess English language proficiency (ELP) of their pupils to the extent required by federal and state law. Assessment of a pupil’s ELP is required upon initial enrollment after a survey of a pupil’s language indicates a primary or native language other than English, and annually thereafter until a pupil is redesignated as English proficient. The CDE is responsible for the oversight of the state test of ELP, as set forth in Education Code sections 313 and 60810. 
Assembly Bill (AB) 124 (Chapter 605, Statutes of 2012) required the State Superintendent of Public Instruction, in consultation with the SBE, to update, revise, and align English Language Development Standards (ELD Standards) to the State’s English language arts standards. As required by AB 124, the SBE adopted the updated and revised ELD Standards in November 2012. 
Education Code section 60810, subdivisions (d) and (f), requires two separate assessments: (1) an initial assessment to determine if a pupil is an English learner (EL), as defined by Education Code section 306; and (2) an annual summative assessment to identify an EL’s level of ELP, and also to measure an EL’s progress in learning English. Combined, these assessments are described as the English Language Proficiency Assessments for California (ELPAC). The initial and summative ELPAC are aligned to the 2012 ELD Standards, as required by Education Code section 60810, subdivisions (c)(5) and (e)(7) (SB 201, section 6). The ELPAC assessments replaced the California English Language Development Test, as specified in Education Code section 60810(f) (SB 201, section 5) and Education Code section 60810(h) (SB 201, section 6).
The ELPAC regulations were approved by the Office of Administrative Law (OAL) on June 5, 2017, and became effective on October 1, 2017. Based on educator and test examiner feedback from the field test and operational administrations, information from cognitive labs, and changes deemed necessary by the test contractor and the CDE, the CDE proposed amendments to the regulations to the SBE in July 2018. The SBE approved emergency regulations as well as the commencement of the rulemaking process for amendments to the ELPAC regulations. A 45-day public comment period from July 27, 2018, through September 10, 2018 was held. No public comments were received during this public comment period nor during the public hearing held on September 10, 2018. In November 2018, the SBE re-adopted the emergency regulations and approved the permanent rulemaking file that was submitted to OAL for final approval. The OAL approved the regulations on January 1, 2019.
SPECIFIC BENEFITS ANTICIPATED BY THE PROPOSED REGULATIONS
The benefits of the proposed regulations to all eligible pupils include statewide consistency for the administration and scoring of the initial and summative ELPAC and the Alternate ELPAC. Also, this would align the administrative procedures of the ELPAC to the CAASPP, including the procedures for alternate assessments, which reduces burdens on local educational agencies. The proposed regulations include additional definitions and assessment-specific language resulting from the transition from a paper-pencil based administration to an online test delivery system, substantial expansion of resources to increase equitable access for pupils, revision of language for electronic score reporting, and revisions to clarify the transition to electronic agreement to testing security forms.
These regulations propose a consistent procedure for statewide administration of the ELPAC by local educational agencies so all eligible pupils have access to valid and reliable assessments of ELP, consistent with state and federal law.
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS RELIED UPON
The SBE relied upon the English Language Proficiency Assessments for California Accessibility Resources for Operational Testing (May 20, 2019) in proposing the adoption of these regulations, which is attached to this Finding of Emergency.
MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS 
The proposed regulations do not impose a reimbursable mandate on the LEA.
COST OR SAVINGS TO ANY STATE AGENCY
These emergency regulations will not result in any additional costs or savings to LEAs, state agencies, or federal funding to the State.
NON-DISCRETIONARY COSTS OR SAVINGS IMPOSED UPON LOCAL AGENCIES
The emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies.
FISCAL IMPACT ESTIMATION
These emergency regulations will not result in any additional costs or savings to state agencies, or federal funding to the State. These emergency regulations will not result in any additional cost to any local agency or school district that is required to be reimbursed under Government Code section 17500 et seq. The emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies.
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