REVISED FINDING OF EMERGENCY
Local Educational Agencies Exemption from Licensing for California State Preschool Programs

Pursuant to Health and Safety Code Section 1596.792(o)(3)(D), the California Department of Education (CDE) finds that an emergency exists and that these emergency regulations are necessary to avoid serious harm to the public peace, health, safety, or general welfare, especially the welfare of children attending preschool in California’s public schools. 

SPECIFIC FACTS DEMONSTRATING THE EXISTENCE OF AN EMERGENCY AND THE NEED FOR IMMEDIATE ACTION 

Overview

These emergency regulations have been prepared and are necessary to meet the requirements of Assembly Bill (AB) 1808 (Chapter 32, Statutes of 2018), the education omnibus trailer bill of 2018. Specifically, the requirement for the adoption of emergency regulations no later than July 1, 2019, applies to California State Preschool Programs (CSPPs) operating under contract with a local education agency (LEA) that are exempt from Title 22 of the California Code of Regulations (CCR) licensure requirements. The emergency regulations impose necessary health and safety requirements upon these license-exempt CSPPs to ensure the continued protection of young children. To qualify for exemption, the LEA must meet specified requirements of the Field Act[footnoteRef:1], California Building Standards Code (found in Title 24 CCR), kindergarten classrooms requirements set forth in Chapter 13 of Division 1 (commencing with Section 14000) of Title 5 CCR and the Child Care and Development Programs requirements in Chapter 19 of Division 1 (starting at Section 17906) of Title 5 CCR. These emergency regulations need to be in effect by July 1, 2019, as required by the legislation, to ensure the health and safety of children enrolled in those programs. [1:  Title 1, Division 1, Part 10.5, Chapter 3, Articles 3 and 6 of the Education Code.] 


Background

Health and Safety Code Section 1596.792(o)(3), as amended by AB 1808, stated that, prior to commencing the regulatory process, the Legislative Analyst’s Office (LAO) was required to convene a stakeholder workgroup with the purpose of identifying specific health and safety requirements currently required under Title 22 CCR, but not included in Title 5 CCR, the Field Act, Title 24 CCR, and the California Education Code relevant to adequate outdoor shade structures, access to age and developmentally appropriate bathroom and drinking water facilities, and the appropriate process for parent notification and resolution of code and regulation violations. The LAO convened such a process and issued its recommendations in a report dated February 7, 2018 (https://lao.ca.gov/reports/2018/3741/prop98-ed-analysis-020718.pdf). 

These emergency regulations take into consideration the recommendations made by that workgroup, as well as take into account the expertise and experience of the Early Learning and Care Division (ELCD) of the CDE, which oversees the CSPP to ensure that children in the CSPP program who are enrolled in an unlicensed facility receive a quality and safe early learning and care experience. In order for the ELCD staff to determine what health and safety requirements might be necessary to ensure a quality and safe early learning and care experience for preschool age children in such an environment, the ELCD staff reviewed existing Title 22 CCR licensing requirements, as well as looked to other pertinent well-respected early learning resources, specifically the Early Childhood Environment Rating Scale®- Revised (ECERS), a tool that the CDE currently uses for monitoring the quality of its subsidized preschool programs and the publication “Caring for our Children – National Health and Safety Performance Standards Guidelines for Early Care and Education Programs, Fourth Edition, 2019” (https://nrckids.org/files/CFOC4%20pdf-%20FINAL.pdf), which is relied upon for setting forth standards of quality in ECERS.
 
After reviewing these documents, and utilizing its own expertise in early learning and care, the ELCD staff developed regulations in the areas of visual supervision, indoor and outdoor spaces (including playground equipment), restroom facilities, and drinking water that they believe are vitally necessary to ensure the health and safety of young children in an unlicensed LEA environment while, at the same time, not duplicating Title 22 CCR regulations in their entirety or creating overly burdensome requirements for LEAs to meet.
 
The requirements related to the appropriate process for parent notification and resolution of code and regulation violations have been addressed in a separate rulemaking package for the Uniform Complaint Procedures, promulgated by the State Superintendent of Public Instruction and noticed by the Office of Administrative Law on March 29, 2019. 

Specific Basis for the Finding of Emergency

Pursuant to AB 1808, the Legislature added subdivision (o) to Health and Safety Code Section 1596.792 to exempt LEAs from licensing requirements meeting certain conditions so long as those LEAs met Title 5 CCR health and safety regulations to be developed by the CDE through the regulatory process. Health and Safety Code Section 1596.792(o)(3)(D) specified that the adoption of these regulations should be deemed an emergency, satisfying the requirements of Government Code Section 11346.1, as these regulations are necessary for the immediate preservation of the public peace, health, safety, or general welfare. Health and Safety Code Section 1596.7925, also added pursuant to AB 1808, reiterates that the adoption of these regulations be implemented on an emergency basis, citing the same reasons enunciated in Section 1596.792(o)(3)(D), and further requires that the emergency regulations be in place on or before July 1, 2019, to enact necessary health and safety requirements on license-exempt LEAs providing CSPPs. The emergency regulations must require those CSPPs to have, at minimum, all of the following:

· Outdoor shade that is safe and in good repair
· Drinking water that is accessible and readily available throughout the day
· Safe and sanitary restroom facilities with one toilet and handwashing fixture for every 15 children
· Restroom facilities that are only available for preschoolers and kindergarteners
· Visual supervision of children at all times
· Indoor and outdoor space that is properly contained or fenced and provides sufficient space for the number of children using the space at any given time. 
· Playground equipment must be safe, in good repair, and age appropriate 

These emergency regulations contain those requirements, plus additional requirements, as discussed in the Background section above, that the CDE’s ELCD has deemed are necessary to ensure the health and safety of preschool age children, as discussed below

These Issues Could Not Be Addressed Through Nonemergency Regulations

These issues could not be addressed through nonemergency regulations because AB 1808 specifically directed the CDE to promulgate emergency regulations and that the regulations be effective no later than July 1, 2019. 

Necessity for These Regulations
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The CDE finds that the following proposed Title 5 CCR regulations are necessary to implement Health and Safety Code sections 1596.792(o) and 1596.7925 and ensure the health, welfare and safety of children attending CSPPs operated by LEAs when the LEA chooses to be exempt from licensing.

Section 18140. General Provisions

Section 18140 sets forth the general provisions necessary to guide LEAs as to when they may qualify to be exempt from Title 22 CCR licensing requirements pursuant to Health and Safety Code sections 1596.792 and 1596.7925. Subdivisions (a) and (b) are needed to clarify which LEA CSPPs may take advantage of these regulations and further clarify that an LEA that meets the requirements to be license-exempt and fall under these Title 5 CCR regulations may nevertheless choose to be licensed and therefore subject to Title 22 CCR licensing requirements. Subdivision (b)(2) was necessary to make the statute more specific by stating that it is the Division of State Architect that is the body that determines compliance with Field Act requirements. Subdivision (c) is necessary to implement Education Code section 8208(ai), as amended by AB 2626 (Chapter 945, Statutes of 2018), which requires that children under the age of four must be in a licensed CSPP. Subdivisions (d) and (e) are necessary to clarify that the CDE is the entity that determines if an LEA meets the requirements for the exemption and what happens if an LEA CSPP is found not to meet the requirements for an exemption.

Section 18145. Visual Supervision

Section 18145 sets forth the requirements that ELCD staff felt were, at minimum, necessary to ensure adequate visual supervision of four-year old children to ensure their health and safety in an LEA CSPP setting. This section also addresses the responsibility of CSPP staff with respect to what must be done when a child falls ill or has an injury while attending the CSPP. These requirements include those portions of 22 CCR regulations, specifically sections 101226, 101226.1, 101226.2, 101226.3, and 101229, that ELCD staff felt were the most necessary for the protection of children, while not creating an undue burden on LEAs.

Section 18150. Indoor Space

Section 18150 sets forth the requirements that must be met related to the indoor space where children will be at a CSPP program within an LEA. Subdivision (a) (1) through (3) incorporate the existing kindergarten classroom requirements in Title 5 CCR Section 14030(h), that CSPPs must meet to be exempt from licensing. It was necessary to include these existing requirements into these regulations so CSPP contractors have all related applicable requirements in one place. Subdivision (a)(4) through (7) includes requirements set forth in Title 22 CCR sections 101238, 101238.3, 101239(m), as well as in ECERS, Item 1, Indicators 1.2, 3.2, 5.2, 7.1 and 7.2;  subdivision (b) sets forth requirements found in Title 22 CCR Section 101239(a); subdivisions (c) through (f) set forth requirements found in Title 22 CCR Sections 101230, 101238.4, and 101239.1; subdivision (g) sets forth a requirement found in Title 22 CCR Section 101239(p); and subdivision (h) sets forth requirements found in Title 22 CCR Section 101238.4. All of these requirements were determined by ELCD staff to be requirements that, at minimum, should be met by exempt LEAs in order to ensure the health and safety of preschool children while not creating an undue burden on LEAs.
 
Section 18155. Outdoor Space

Section 18155 sets forth the requirements that must be met by LEAs offering a CSPP that choose to be exempt from licensing as related to outdoor space. Subdivisions (a) through (c) and (e) incorporate some of the requirements found in Title 22 CCR Section 101238.2. In addition, Subdivision (d) incorporates Title 5 CCR Section 14030(h)(1)(C), kindergarten classroom requirements, so that contractors can have all requirements related to outdoor space in one place. Subdivision (e) incorporates Title 22 CCR Section 101238.2(c); subdivision (f) incorporates Title 22 CCR Section 101239(o); subdivision (g) incorporates Title 22 CCR Section 101238.2(e); and subdivision (h) addresses Title 22 CCR Section 101238.2(c)’s requirement that outdoor equipment and activity areas be arranged so there is no hazard from conflicting activities. Subdivision (i) elaborates upon Title 22 CCR Section 101238.2(f)’s requirement that sandboxes be inspected daily and kept free of hazardous foreign materials to provide LEAs with additional specificity and guidance as to what steps will help keep sand boxes free of hazardous foreign materials. Subdivision (j) elaborates on Title 22 CCR Section 101239(e)(4)’s requirement that all handwashing and bathing facilities shall be maintained in safe and sanitary operating conditions. 

In addition to incorporating the cited Title 22 CCR regulations, subdivision (b)(1) incorporates elements found in ECERS, Item 7; subdivisions (b)(2) and (3) incorporate elements found in ECERS Item 7, indicators 5.2 and 7.2  subdivision (d) incorporates elements from ECERS, Item 7, Indicator 5.3; subdivisions (e) – (h) incorporate elements found in ECERS, Item 7, Indicator 3.2; subdivision (i) incorporates ECERS Item 23, Indicator 1.1; and subdivision (j) incorporates ECERS Item 13, Indicator 1.1 These regulations were determined by ELCD staff to be necessary, at minimum, to ensure the health and safety of preschool children while not creating an undue burden on LEAs. 

Section 18160. Restroom Facilities

Section 18160 sets forth the requirements that must be met by LEAs related to restroom facilities. Subdivision (a) incorporates the kindergarten classroom requirement set forth in Title 5 CCR Section 14030(h)(2)(G), so that all of the requirements related to restroom facilities are in one place as well as reflects elements found in ECERS, Item 12, Indicator 1.4 and 3.4. The remaining requirements set forth in this section incorporate those select requirements from Title 22 CCR Section 101239, specifically subdivisions (e), (i) and (f), which were determined to be, at minimum, necessary in order to ensure the health and safety of preschool children while using the restroom facilities, while not creating an undue burden on LEAs.

Section 18165. Drinking Water 

Section 18165 sets forth the requirements that must be met related to accessibility and cleanliness of drinking water. This section incorporates requirements found in Education Code Section 17002(d)(1)(L) and (S), so that LEAs are reminded of these requirements, as well as requirements found in Title 22 CCR sections 101239 and 101239.2 and select provisions found in Section 5.2.6.10 in Caring for our Children – National Health and Safety Performance Standards Guidelines for Early Care and Education Programs, Fourth Edition, 2019 (https://nrckids.org/files/CFOC4%20pdf-%20FINAL.pdf). These requirements were determined by ELCD staff to be, at minimum, necessary in order to ensure the health and safety of preschool children while not creating an undue burden on LEAs.

NON-DUPLICATION

Government Code Section 11349 prohibits unnecessary duplication of state or federal statutes in regulation. In this case, duplication of certain state statute in the proposed emergency regulations is necessary in order to provide additional specific detail not included in state statute. 

AUTHORITY AND REFERENCE

Authority: Section 8261, Education Code; and Sections 1596.792 and 1596.7925, Health & Safety Code.

Reference: Section 17002, Education Code; Sections 1596.792 and 1596.7925, Health & Safety Code;
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The California Child Day Care Facilities Act (act) provides for the licensure and regulation of child day care facilities, day care centers, and family day care homes. The act exempts from its provisions certain types of these facilities and certain programs, including, among others, a crisis nursery and extended day care programs operated by public or private schools. AB 1808, the education omnibus trailer bill of 2018, revised the act to also exempt from its provisions a CSPP operated by an LEA under contract with the CDE so long as it meets specified conditions and operates in a school building.
 
AB 1808 requires the CDE adopt new specified health and safety regulations, on or before July 1, 2019, to apply to CSPPs meeting the conditions for an exemption from the act. AB 1808 also requires that a complaint process be adopted to resolve any health and safety deficiencies with respect to CSPPs that are license-exempt and subject to these regulations. This complaint process is being adopted pursuant to the rulemaking package for the Uniform Complaint Procedures that has recently been promulgated by the State Superintendent of Public Instruction.

Policy Statement Overview

The objective of the proposed emergency regulations is to provide minimum health and safety standards for those LEAs which choose to operate CSPPs without a license from the California Department of Social Services, Community Care Licensing Division, in addition to other applicable standards enumerated in the Health and Safety Code, to ensure the protection of preschool children. 

DETERMINATION OF INCONSISTENCY/INCOMPATIBILITY WITH EXISTING STATE REGULATIONS

An evaluation of the proposed regulations have determined they are not inconsistent/incompatible with existing regulations, pursuant to Government Code Section 11346.5(a)(3)(D).



DOCUMENTS INCORPORATED BY REFERENCE

No documents were incorporated by reference in the writing of these regulations.

specific benefits anticipated by the proposed regulations

The benefits anticipated by the proposed regulations are the assurance of the continued health and safety of young children enrolled in these programs in the absence of licensure by CDSS’s Community Care Licensing so that preschool children are not subject solely to health and safety standards applicable to LEAs, typically intended for an older age group. These emergency regulations are specifically appropriate for a preschool environment operating in a larger environment of a school site in the K-12 system.
 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

The CDE considered the following documents:
· The Legislative Analyst’s Office report published as part of the 2018-19 Budget Analysis. (https://lao.ca.gov/Publications/Report/3741). 
· Caring for our Children – National Health and Safety Performance Standards Guidelines for Early Care and Education Programs, Fourth Edition, 2019. (https://nrckids.org/files/CFOC4%20pdf-%20FINAL.pdf). 
· Early Childhood Environment Rating Scale®- Revised. 

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS

The proposed regulations do not impose a mandate on local agencies or school districts because those LEAs operating CSPPs may choose to continue to be licensed and adhere to current requirements of Title 22 CCR. 

FISCAL IMPACT ESTIMATION

These emergency regulations will not result in any additional costs or savings to state agencies, or federal funding to the State. These emergency regulations will not result in any additional cost to any local agency or school district that is required to be reimbursed under Government Code Section 17500 et seq. The emergency regulations will not result in any additional non-discretionary costs or savings upon local agencies.
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