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NOTICE OF PROPOSED RULEMAKING
AMENDMENT TO CALIFORNIA CODE OF REGULATIONS, TITLE 5, REGARDING NUTRITION GUIDELINES FOR SCHOOL BREAKFAST AND LUNCH

Notice published SEPTEMBER 21, 2018
NOTICE IS HEREBY GIVEN that the State Board of Education (SBE) proposes to adopt the regulations described below after considering all comments, objections, or recommendations regarding the proposed action.
PUBLIC HEARING
California Department of Education (CDE) staff, on behalf of the SBE, will hold a public hearing at 8:30 a.m. on November 5, 2018, at 1430 N Street, Room 1103, Sacramento, California. The room is wheelchair accessible. At the hearing, any person may present statements or arguments, orally or in writing, relevant to the proposed action described in the Informative Digest. The SBE requests, but does not require, that persons who make oral comments at the public hearing also submit a written summary of their statements. No oral statements will be accepted subsequent to this public hearing.
WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulatory action to:
Patricia Alverson, Regulations Coordinator
Administrative Support and Regulations Adoption Unit
California Department of Education
1430 N Street, Room 5319
Sacramento, CA 95814
Comments may also be submitted by FAX at 916-319-0155 or by email to regcomments@cde.ca.gov.
Comments must be received by the Regulations Coordinator prior to 5:00 p.m. on November 5, 2018. All written comments received by CDE staff during the public comment period are subject to disclosure under the Public Records Act.
AVAILABILITY OF CHANGED OR MODIFIED TEXT
Following the public hearing and considering all timely and relevant comments received, the SBE may adopt the proposed regulations substantially as described in this Notice 
or may modify the proposed regulations if the modifications are sufficiently related to the original text. With the exception of technical or grammatical changes, the full text of any modified regulation will be available for 15 days prior to its adoption from the Regulations Coordinator and will be mailed to those persons who submit written comments related to this regulation, or who provide oral testimony at the public hearing, or who have requested notification of any changes to the proposed regulations.
AUTHORITY AND REFERENCE
Authority: California Education Code (EC) sections 33031, 49531, and 49531.1.
References: Title 7 Code of Federal Regulation (7 CFR) sections 210.10, 220.8, and 220.9, 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW
In 1976, the SBE adopted Article 4 found in the California Code of Regulation, Title 5, Division 1, Chapter 15, Subchapter 1. Article 4 created sections 15550–15565. Specifically, sections 15551, 15558, 15559, and 15560 provided definitions, nutrition guidelines, and meal pattern requirements for school lunches and breakfasts. Since 1976 and the adoption of Article 4, the following changes have occurred that affect Article 4 sections 15550–15565.
1) In 1976, Section 49531 was added to the California EC. This EC section requires a child nutrition entity that receives federal and state funds to provide a nutritionally adequate breakfast or lunch, or both, in accordance with state and federal requirements. In addition, this EC section specified that lunch should meet one third of the Recommended Dietary Allowances established by the National Research Council. This EC section was last amended in 1997 to include the clarification that a breakfast meal should provide, at a minimum, one fourth of the current Recommended Dietary Allowances and for both breakfast and lunch, to incorporate the current U.S. Dietary Guidelines for Americans.
2) In 1989, Section 49531.1 was added to the EC. This EC section required the CDE to develop and maintain nutrition guidelines for school lunches and breakfasts, and for all food and beverages sold on public school campuses. EC Section 33031 provides that the SBE shall adopt rules and regulations that are not inconsistent with the laws of this state. Additionally these guidelines shall include guidelines for fat, saturated fat, and cholesterol, and specify that where comparable food products of equal nutritional value are available, the food product lower in fat, saturated fat, or cholesterol shall be used. This EC section also specified that these nutrition guidelines shall consider current recommendations for children from the California Food Guide: Fulfilling the Dietary Guidelines for Americans (previously known as the California Daily Food Guide) published by the State Department of Health Services. Note that the California Food Guide was last revised in 2006 and does not reflect the most current U.S. Dietary Guidelines for Americans. The most current U.S. Dietary Guideline for Americans is the 2015–2020 version. When reviewing and amending the regulations, the CDE considered the California Food Guide: Fulfilling the Dietary Guidelines for Americans as required by EC Section 49531.1. The CDE did not adopt any recommendations from it because it is outdated. 
3) In developing nutrition guidelines for school lunches and breakfasts, the CDE followed the most current U.S. Department of Agriculture (USDA) meal pattern requirements under 7 CFR sections 210.10 and 220.8. In 2010 the Healthy, Hunger-Free Kids Act (HHFKA) was signed into federal law. This bill was part of the reauthorization of funding for Child Nutrition Programs and requires USDA to set new nutrition standards for schools. The HHFKA allowed USDA, for the first time in 30 years, the opportunity to reform the school lunch and breakfast programs. The new law requires updates to the meal patterns and nutrition standards for the National School Lunch Program (NSLP) and the School Breakfast Program (SBP) and aligns them with the most current U.S. Dietary Guidelines for Americans. The nutrition standards in the NSLP and SBP final rule went into effect July 2012. The final rule requires most schools to increase the availability of fruits, vegetables, whole grains, and fat-free and low-fat fluid milk; reduce the levels of sodium, saturated fat and trans fat in meals; and to meet the nutrition needs of school children within a specified calorie range. The improvements to the school meal programs were largely based on recommendations made by the Institute of Medicine of the National Academies, and are to enhance the diet and health of school children, and help mitigate the childhood obesity trend. As stated above, in item 2, the CDE considered but did not adopt any recommendations from the California Food Guide: Fulfilling the Dietary Guidelines for Americans because it is outdated
In summary, the regulations found in Article 4 were created prior to the requirement of EC sections 49531 and 49531.1. The proposed regulations implement changes consistent with the objectives of EC sections 49531 and 49531.1 and with the Nutrition Standards in the National School Lunch and School Breakfast Programs Final Rule. (The final rule is located on the Federal Register web page at https://www.federalregister.gov/documents/2012/01/26/2012-1010/nutrition-standards-in-the-national-school-lunch-and-school-breakfast-programs.) 
Anticipated Benefits of the Proposed Regulation
The anticipated benefits of the regulations are the effective and consistent implementation of statewide school nutrition standards. This impacts the nutrition and health of students that consume school meals. Research shows that low-income students who eat school meals have a significantly better overall diet quality than low-income students who do not eat school meals. Research also shows strong evidence linking healthy eating and well-nourished students with improved student academic achievement.
Updating the regulations regarding revised nutrition guidelines for foods and beverages served through school breakfast and lunch will:
· Provide balanced, healthy meals for school-age children that include updated nutrition guidance, such as the inclusion of fruits, vegetables, whole grains, plant-based protein foods, lean meats and low-fat dairy products
· Create alignment with the USDA NSLP and SBP nutrition standards
· Create alignment with the 2015-2020 U.S. Dietary Guidelines for Americans nutrition standards
· Create alignment with the Institute of Medicine’s nutrition standards
Determination of Inconsistency/Incompatibility with Existing State Regulations
The CDE reviewed all state regulations relating to the school lunch and breakfast nutrition guidelines and meal pattern requirements and found that none exist that are inconsistent or incompatible with these regulations.
INCORPORATION BY REFERENCE
The USDA NSLP requirements (revised November 2017) are hereby incorporated by reference and can be found on the Electronic Code of Federal Regulations web page at 
https://www.ecfr.gov/cgi-bin/text-idx?SID=a63a8f22070e3fd5abd5613752669627&mc=true&node=se7.4.210_110&rgn=div8.
The USDA SBP requirements (revised November 2017) are hereby incorporated by reference and can be found on the Electronic Code of Federal Regulations web page at 
https://www.ecfr.gov/cgi-bin/text-idx?SID=74c67a371cd1c7cba6cd56fe56f4c5f3&mc=true&node=se7.4.220_18&rgn=div8.
The 2015–2020 U.S. Dietary Guidelines for Americans (revised 2015) are hereby incorporated by reference and can be found on the Office of Disease Prevention and Health Promotion Dietary Guidelines web page at 
https://health.gov/dietaryguidelines/2015/guidelines.
The USDA Food Buying Guide (revised May 2017) is hereby incorporated by reference and can be found on the USDA Food Buying Guide web page at 
https://foodbuyingguide.fns.usda.gov.
The California Food Guide (revised 2008) is hereby incorporated by reference can be found on the California Department of Health Care Services publications web page at 
http://www.dhcs.ca.gov/formsandpubs/publications/Pages/CaliforniaFoodGuide.aspx.
DISCLOSURES REGARDING THE PROPOSED ACTION/ FISCAL IMPACT
The SBE has made the following initial determinations:
There are no other matters as are prescribed by statute applicable to the specific state agency or to any specific regulations or class of regulations.
The proposed regulations do not require a report to be made.
Mandate on local agencies and school districts: None
Cost or savings to any state agency: None
Costs to any local agencies or school districts for which reimbursement would be required pursuant to Part 7 (commencing with section 17500) of division 4 of the Government Code: None
Other non-discretionary costs or savings imposed on local agencies, including local educational agencies: None
Costs or savings in federal funding to the state: None
Significant, statewide adverse economic impact directly affecting business including the ability of California businesses to compete with businesses in other states: None
Cost impacts on a representative private person or businesses: The SBE is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.
Effect on housing costs: None
Effect on small businesses: The proposed regulations may have a positive effect on small businesses because the possible expansion of products has the potential to create new products and food-related businesses that focus on providing items that meet the updated nutrition standards and meal pattern requirements. The required offerings of fruits and vegetables could provide increased economic benefits to small and local farmers.
RESULTS OF THE ECONOMIC IMPACT ANALYSIS
The SBE concludes there is potential that these proposed regulations may: 1) create jobs within California; 2) create new businesses within California; or 3) expand businesses currently doing business within California. 
Benefits of the Proposed Action: The proposed amended regulations will provide current meal patterns. The updated meal pattern expands the number and types of food items served to students. This may allow for additional jobs and businesses that provide foods and beverages meeting the standards for school meals. The SBE concludes that it is unlikely that these proposed regulations will: 1) eliminate jobs within California; or 2) eliminate existing businesses within California.
CONSIDERATION OF ALTERNATIVES
The SBE must determine that no reasonable alternative it considered or that has otherwise been identified and brought to the attention of the SBE, would be more effective in carrying out the purpose for which the action is proposed, would be as effective and less burdensome to affected private persons than the proposed action, or would be more cost-effective to affected private persons and equally effective in implementing the statutory policy or other provision of law.
The SBE invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.
CONTACT PERSONS
Inquiries concerning the content of these proposed regulations should be directed to:
Michael Danzik, Nutrition Education Consultant
Nutrition Services Division
California Department of Education
1430 N Street, Suite 4503 
Sacramento, CA 95814
Phone: 916-445-7346
Email: mailto:mdanzik@cde.ca.gov
Inquiries concerning the regulatory process may be directed to the Regulations Coordinator or the backup contact person, Hillary Wirick, Regulations Analyst, by phone at 916-319-0860.
INITIAL STATEMENT OF REASONS AND INFORMATION
The SBE has prepared an Initial Statement of Reasons for the proposed regulation and has available all the information upon which the proposal is based.
TEXT OF PROPOSED REGULATION AND CORRESPONDING DOCUMENTS
Copies of the exact language of the proposed regulations, the Initial Statement of Reasons, and all of the information upon which the proposal is based, may be obtained upon request from the Regulations Coordinator. These documents may also be viewed and downloaded from the CDE’s Proposed Rulemaking and Regulations web page at http://www.cde.ca.gov/re/lr/rr/ . 
AVAILABILITY AND LOCATION OF THE FINAL STATEMENT OF REASONS AND RULEMAKING FILE
All the information upon which the proposed regulations are based is contained in the rulemaking file which is available for public inspection by contacting the Regulations Coordinator.
You may obtain a copy of the Final Statement of Reasons, once it has been finalized, by making a written request to the Regulations Coordinator.
REASONABLE ACCOMMODATION FOR ANY INDIVIDUAL WITH A DISABILITY
Pursuant to the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, and the Unruh Civil Rights Act, any individual with a disability who requires reasonable accommodation to attend or participate in a public hearing on proposed regulations, may request assistance by contacting Michael Danzik, Nutrition Services Division, 
1430 N Street, Suite 4503, Sacramento, CA, 95814 by phone at 916-445-7346 or by email at mailto:mdanzik@cde.ca.gov. It is recommended that assistance be requested at least two weeks prior to the hearing.
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