ADDENDUM TO THE INITIAL STATEMENT OF REASONS
Uniform Complaint Procedures

After the notice for proposed action for the above-mentioned regulations was published on March 29, 2019 in the California Regulatory Notice Register (Register 2019, No. 13-Z), the State Superintendent of Public Instruction (SSPI) determined that additional information in the Initial Statement of Reasons was needed relating to necessity, consistency and clarity.

[bookmark: _GoBack]PROPOSED SECTION 3200

Proposed Section 3200(i) is amended to add Special Education Local Plan Area to the definition of local educational agency, consistent with Education Code section 56026.3.

Proposed Section 3200(n) is amended to add the California Department of Education (CDE) to the definition of state agency, for purposes of complaints involving the State Special Schools Division (California School for the Deaf, California School for the Blind and Diagnostic Centers), because the entities in that Division are under the administration of the CDE, consistent with Education Code sections 59002 (Schools for the Deaf), 59102 (School for the Blind), and 59202 (Diagnostic Centers), respectively. 

PROPOSED SECTION 3201

With respect to proposed section 3201(c)(1), allegations relating to failure to pay attorney fees in a settlement agreement are expressly excluded because a complaint must allege a violation of federal or state special education law. An allegation of a failure to pay attorney fees for an attorney as provided for in a settlement agreement is not an allegation of a denial of a free, appropriate public education to a student. 

With respect to proposed section 3201(c)(2), Education Code section 33315(a)(2) states that as to special education, the Uniform Complaint Procedures (UCP) must reference the governing federal regulations, and identify any other applicable rules within title 5 of the California Code of Regulations (5 CCR). The portion of former section 4650(a)(7)(B), which identified as a grounds for direct state intervention in special education, “The LEA [local educational agency] or public agency fails or refuses to comply with the due process procedures,” is not carried over because such allegations are under the jurisdiction of the Administrative Law Judge at the Office of Administrative Hearings (OAH), who hears the matter pursuant to Education Code section 56501 et seq., and the CDE cannot interfere with issues pending before OAH.

With respect to proposed section 3201(c)(4), Education Code section 33315(a)(2) states that as to special education, the UCP must reference the governing federal regulations, and identify any other applicable rules within 5 CCR. Former section 4650(a)(7)(C), which identified as a grounds for direct state intervention in special education, “The complainant alleges facts that indicate the child or group of children may be in immediate physical danger or that the health, safety or welfare of a child or group of children is threatened,” is modified to state, “The complainant alleges facts that indicate that physical safety concerns interfere with the provision of a free, appropriate public education.” This modification is necessary because a complaint must allege a violation of federal or state special education law, and the modified language better describes that safety issues may violate federal or state special education law if they interfere with the provision of Free Appropriate Public Education.

With respect to proposed section 3201(c), Education Code section 33315(a)(2) states that as to special education, the UCP must reference the governing federal regulations, and identify any other applicable rules within 5 CCR. Former section 4650(a)(7)(D) identified that as a grounds for direct state intervention in special education, “The complainant alleges that an individual with a disability is not receiving the special education and related services specified in his or her IEP [individual education plan],” is not carried over because it is unnecessarily duplicative of subsections 3202(a) and (b), which state that this article applies to complaints that allege a violation of federal or state special education law. An allegation that a LEA is failing to implement the student’s IEP is an allegation of a violation of Education Code section 56043(i), requiring implementation of the IEP, and therefore is covered by section 3202(b). It is unnecessary to specifically identify such an allegation as an additional basis for a special education complaint.

PROPOSED SECTION 3204

Proposed section 3204 carries over section 4665, along with the proposed amendments to that section, and some further additions and deletions, as follows. The heading, like the heading for section 4665, is amended to remove the word “discretionary,” to confirm that the CDE shall, instead of may, provide a written response to the request for reconsideration. This is codifying the CDE’s actual practice, and is necessary to ensure that the requestor has a clear understanding of the outcome of the request. Proposed section 3204(a), like section 4665(a), is amended to change the deadline for submitting a request for reconsideration from 35 days to 30 days, because 30 days is a more common standard. Subsection (a) is further amended to compute the 30 days starting from the date of the CDE’s Investigation Report, rather than the date the Investigation Report is received by the parties, because the CDE has no basis of knowledge as to when the Investigation Report is received by the parties. Subsection (a) is further amended to add proposed subsections (a)(1), (a)(2), (a)(3) and (a)(4) to specify the bases for reconsideration, for clarity and reorganization, in alignment with the required determinations in the CDE’s Investigation Report as described in amended section 4664(a), and consistent with the bases for reconsideration of an LEA Investigation Report in proposed section 4635(a). Proposed sections 3204(b) and (c), like section 4665(b), are added to establish a standard for evaluating new information on an appeal of a CDE appeal Decision. This is necessary to address a concern as to the admissibility of new information at this stage of the process. Proposed section 3204(d) is added to clarify that the CDE is entitled to make necessary corrections to an Investigation Report, on its own, to ensure factual and legal accuracy. Proposed section 3204(e), like renumbered section 4665(c), former section 4665(b), is amended to provide for 60 days for the CDE’s review, instead of 35. This is necessary because of the complex nature of some of the requests for reconsideration. This subsection is further amended to confirm that the CDE shall, instead of may, provide a written response to the request for reconsideration. This is codifying the CDE’s actual practice, and is necessary to ensure that the requestor has a clear understanding of the outcome of this request. This subsection is further amended to modify the wording of the CDE’s options for its written response on reconsideration (denial, or modification of the Investigation Report) for clarity. Section 4665(d) relating to Child Development appeals is not carried over into proposed section 3204 because it is inapplicable to special education. Section 4665(e), relating to appeals to the U.S. Secretary of Education, is not carried over into proposed section 3204 because it is inapplicable to special education. The U.S. Department of Education eliminated such appeals in 1999. 64 Federal Register 12646 (March 12, 1999). 

PROPOSED SECTION 3205

Proposed section 3205 carries over section 4670, along with the proposed amendments to that section, and some further additions and deletions, as follows. Proposed section 3205(a) deletes the references in section 4670(a) to informing the local agency of corrective actions pursuant to sections 4633(g)(3) (for CDE appeal Decisions) and 4664(b) (for CDE Investigation Reports) because in special education cases, corrective actions are assigned pursuant to 34 Code of Federal Regulations 300.151(b), as referenced in section 3203(a). Proposed section 3205(a) adds to the existing reference to “local” agency in section 4670(a) a reference to a “state” agency because in special education complaints, the agency complained against may be a state agency. Proposed section 3205(a)(1) adds legal citations specific to special education to the statement in section 4670(a)(1) as to withholding of funds pursuant to state or federal statute or regulation. Proposed section 3205(a)(2) modifies the statement in section 4670(a)(2) as to “probationary eligibility for future state or federal support, conditional on compliance with specified conditions“ to “conditioning a local agency’s eligibility for future state or federal support on compliance with specified conditions,” as the focus on the term “conditional” (rather than “probationary”) conforms to actual practice in special education. Section 4670(c) is not carried over into proposed section 3205 because it relates to Child Development and is inapplicable to special education. Section 4670(d) is not carried over because it is deleted pursuant to Assembly Bill No. 1808 (2018), section 23, new Education Code section 33315(a)(2), relating to complaints regarding Child Nutrition programs, which are now addressed in section 4610(c).

SECTION 4600(e)

The term duly authorized representative, which already existed in section 4600(d) prior to this proposed rulemaking, is sufficiently clear. 

SECTION 4610(b)

The use of the phrase “any other matters identified by the Legislature” is intended to mean that the UCP will cover such matters that are identified in the future, without the need for amendment of the regulation. For clarity, the proposed amendment will be further amended to add the phrase “in the future.” 

SECTION 4632(f)

Because the LEA has already had a 60-day time period for investigation, 20 days to address the identified deficiency is a reasonable time period.

SECTION 4633(f)

Because the LEA has already had a 60-day time period for investigation, 20 days to address the identified deficiency is a reasonable time period.

PROPOSED SECTION 4692

Proposed subsection (c) requires that when the LEA provides a proposed resolution to the complainant within 45 days as required by Education Code section 8235.5(b), the LEA shall also provide a copy to the preschool program’s assigned field consultant at the CDE. This is necessary to ensure that the CDE is promptly made aware of the status of health and safety concerns at state preschools exempt from licensing, even if the LEA’s proposed resolution is not appealed to the CDE. 

PROPOSED SECTION 4694

This section implements the requirement in Education Code section 8235.5(c) that the LEA’s proposed resolution of a state preschool health and safety complaint can be appealed to the CDE. Subsection (a) sets a 30-day timeline for appeal for consistency because that is the timeline for appeal in the proposed amendments to section 4632(a) governing other types of complaints. Subsections (b) and (c) provide that section 4632, regarding the appellant’s obligations on appeal, and section 4633, regarding the CDE’s obligations on appeal, apply, for consistency, because subsections 4687(b) and (c) regarding Williams appeals make sections 4632 and 4633 applicable to those appeals, and the complaint process adopted by the Legislature for state preschool health and safety complaints is nearly identical to the process chosen by the Legislature for Williams complaints. Subsection (d) is added for clarity. Education Code section 8235.5(c) states that a complainant dissatisfied with the proposed local resolution of a state preschool health and safety complaint can appeal to the local school board and can also appeal to the SSPI. Because the statute does not condition the right to appeal to the SSPI on having complete a local appeal first, the regulation states explicitly that failure to file a local appeal does not preclude filing a state appeal. 

PROPOSED SECTION 15580

Education Code section 33315(a)(2) states that as to nutrition, the UCP must reference the governing federal regulations, and identify any other applicable rules within 5 CCR. Several federal regulations contain identical language in relation to state obligations to provide for the investigation and remediation of complaints about nutrition programs. The language is as follows: “Investigations. Each State agency shall promptly investigate complaints received or irregularities noted in connection with the operation of the Program, and shall take appropriate action to correct any irregularities.” The programs and applicable laws are: Summer Food Service Program, 42 U.S.C. 1761, 7 C.F.R. 225.11(b); School Breakfast Program, 42 U.S.C. 1773, 7 C.F.R. 220.13(c); Child and Adult Care Food Program, 42 U.S.C. 1766, 7 C.F.R. 226.6(n); National School Lunch Program, 42 U.S.C. 1751, 7 C.F.R. 210.19(a)(4); and Special Milk Program, 42 U.S.C. 1772, 7 C.F.R. 215.1(a). In addition, there is slightly different language in the regulatory requirement relating to another nutrition program, the Donation of Foods Program, 42 U.S.C. 1791, 7 C.F.R. 250.15(d). The relevant regulation states in relevant part: “Complaints receive from recipients, recipient agencies, or other entities must be resolved in an expeditious manner . . . “  In addition, Education Code section 49556 requires the CDE to investigate acts of alleged noncompliance with the provisions of Article 11: Meals for Needy Pupils in Kindergarten and Grades 1 to 12, in Education Code sections 49550 through 49564.5. Because the federal and state directives described above do not provide further direction as to the rules for filing complaints, conducting investigations of complaints, and processing appeals, it is necessary for the CDE to provide such rules through this rulemaking relating to nutrition complaints.

PROPOSED SECTION 15581

Subsection (a) identifies who may file a complaint and the methods by which a complaint may be filed. “Phone” is included as an acceptable method for filing a complaint because in practice this is a common, expeditious and valuable way for agencies to receive information about nutrition concerns. Subsection (b) states that a complaint filed on behalf of an individual student may only be filed by the student or his or her duly authorized representative to address a concern as to a third party filing a complaint of a student without the parent’s knowledge or permission. Subsection (c) establishes a one-year statute of limitations to ensure that complainants pursue their claims with reasonable diligence, the responding party still has evidence relevant to the claim, and responding parties will not have to defend stale claims. Given that the education system operates on a schedule of academic years and fiscal years, the one-year statute of limitations is reasonable. Subsection (d) requires that the complaint include a statement that a law relating to nutrition has been violated, the facts on which the statement is based, the name of the party against whom the allegations are made, the complainant’s contact information, and, if the complaint relates to a specific child, the name of the student. This is necessary to ensure that the investigating agency has the information it needs in order to conduct an appropriate investigation.

PROPOSED SECTION 15583

Although the federal regulations require a “prompt investigation” of a complaint, and “tak[ing] appropriate action to correct any irregularities,” they do not specify a timeline for an LEA investigation, how the LEA investigation should be conducted, a written report requirement for an LEA investigation with corrective actions where appropriate, a process by which to appeal a LEA’s investigation report, or the CDE’s obligations on appeal. Subsection (a) carries over section 4631 regarding the LEA’s responsibility to investigate and issue a written report within a 60-day timeline. Subsection (b) carries over section 4632 regarding the complainant’s ability to appeal the LEA’s Investigative Report to the CDE. Subsection (c) carries over section 4633 regarding the CDE’s responsibility to process the appeal and issue an appeal Decision.

PROPOSED SECTION 15584(a)

 Although the federal regulations require a “prompt investigation” of a complaint, and “tak[ing] appropriate action to correct any irregularities,” they do not specify the circumstances under which the CDE should directly intervene, or, when the CDE does directly intervene: a timeline for a CDE investigation, how the CDE investigation should be conducted, or a written report requirement for a CDE investigation with corrective actions where appropriate. Subsection (a) identifies the bases for direct intervention. These particular subjects (meal counting and claiming, reimbursable meals, eligibility of child or adult, and use of cafeteria funds and allowable expenses) are chosen because the U.S. Department of Agriculture (through regulations) requires the state to disallow any portion of a claim for reimbursement and recover any payment made to program operators that is not properly payable. See 7 C.F.R. 210.18(l)(1),(2) and 7 C.F.R. 210.19(c),(c)(2) as to the National School Lunch Program; 7 C.F.R. 220.13(f)(2) and 7 C.F.R. 220.14(a) as to the School Breakfast Program; 7 C.F.R. 215.12(a) as to the Special Milk Program; 7 C.F.R. 225.12(a) as to the Summer Food Service Program; and 7 C.F.R. 226.7(m), 7 C.F.R. 226.15(e) and 7 C.F.R. 226.14(a) as to the Child and Adult Care Food Program. Subsection (b) indicates that the CDE will also directly intervene when the complaint is against a program operator that is not an LEA, because the program operator does not have a UCP process. Subsection (c) indicates that the CDE will directly intervene in complaints pursuant to Education Code 49556 because this is required by the Code. Subsections (d)(1), (2) and (3) regulate how the CDE should investigate when it directly intervenes, providing that both parties to a complaint have the opportunity to present information to the CDE and that the CDE may conduct an on-site investigation. Subsection (d)(4) identifies a timeline and content for the CDE’s written appeal Decision. The 90-day timeline is appropriate because of the complex nature of some of the complaints, and because it is consistent with the United States Department of Agriculture’s timeline to process allegations of discrimination in nutrition programs, as set forth in USDA Food and Nutrition Service (FNS) Instruction 113-1, and as described in section 15582. Subsection (d)(5) implements the requirement in 7 C.F.R. 210.18(p) that when the CDE disallows all or part of a claim for reimbursement, and the LEA or program operator that is not an LEA requests review, the CDE must have an appeal procedure available. Subsection (d)(5) is further amended, consistent with 7 C.F.R. 210.18(p)(1), to state that such an appeal must be postmarked within 15 calendar days of the date that the LEA or program operator that is not an LEA receives notice of denial of all or part of the claim for reimbursement.
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