
FINAL STATEMENT OF REASONS
Uniform Complaint Procedures

UPDATE OF INITIAL STATEMENT OF REASONS

The original proposed text was made available for public comment for at least 45 days from March 30, 2019 through May 13, 2019. Ten individuals provided written comments during the 45-day comment period.

A public hearing was held at 1:30 p.m. on May 13, 2019 at the California Department of Education (CDE). Three individuals attended and spoke at the public hearing: 
· Araceli Simeon, Project Director, Parent Organization Network
· Peggy Bittick, Title IX Coordinator, Santa Clara Unified School District
· Christina Villegas, Human Resources, Sacramento City Unified School District

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL NOTICE PERIOD OF MARCH 30, 2019 THROUGH MAY 13, 2019.

Deborah Escobedo, Senior Attorney, Racial Justice, Lawyers’ Committee For Civil Rights And Cynthia Rice, Director Of Litigation, Advocacy And Training; Curtis Davis, Equal Justice Works Fellow; And Jodie Smith, Legal Director, California Rural Legal Assistance, Inc.

Comment: The CDE published the proposed regulations, notice of public hearing and request for public comment in English only. The CDE should have provided the information in the languages of the top ten language groups of English Learner (EL) students so that parents of EL students have meaningful access. The CDE should suspend the comment period until translations are posted, and start a new comment period at that time. Also, the public hearing is scheduled on May 13, 2019, a weekday on which parents of EL students have work and family obligations, and it is scheduled to take place in Sacramento only. The hearing should be postponed, and once the materials have been translated, two hearings should be scheduled, one in Northern California and one in Southern California, on days and times more accessible to working parents. 

Reject: The CDE complied with the applicable provisions of the Administrative Procedure Act (APA), which does not require that all rulemaking documents be translated or that agencies hold multiple public hearings. 

Comment: Section 4600(e) should be amended to delete the requirement that a complaint be “signed,” and should be replaced with a requirement that the complaint adequately identify the complaining party by name and with contact information. The section should be further amended to state that: a complaint shall not be dismissed on the grounds that it does not include a signature; instead, if the complainant fails to sign the complaint, the local agency should give the complainant an opportunity to do so; and a typewritten signature should be considered as satisfactory as an ink signature.

Accept: The subsection will be amended to state that a signature may be handwritten, typewritten (including in an email) or electronically generated, in order to conform with modern practice. The CDE believes this is fully responsive to the comment.

Comment: Section 4610 should retain language specifying that the Uniform Complaint Procedures (UCP) applies to complaints of unlawful discrimination, harassment, intimidation or bullying. 

Reject: The proposed amendments to section 4610(b) specify that the UCP applies to all matters addressed in Education Code section 33315(a)(1), which includes complaints that allege unlawful discrimination, harassment, intimidation or bullying in Education Code section 33315(a)(1)(F). It is not necessary to repeat the identification of this particular type of complaint in the regulations.

Comment: Section 4610(h) should be amended to specify that: public information about the UCP should be in pamphlet form and posted on the website; the information should include a list of all matters subject to the UCP, including allegations of unlawful discrimination, harassment, intimidation or bullying; and the information should be translated into all appropriate languages pursuant to state and federal law. 

Partially accept: A portion of the proposed amendment to section 4610(h) will be withdrawn to restore the original language that states, “The CDE will develop a pamphlet for parents that will explain the Uniform Complaint Procedures in a user friendly manner, and post this pamphlet on the CDE’s Web site.” That language implements and tracks the language in Education Code section 33315(a)(3). 

Partially reject: The statutory obligation to provide information that explains the UCP in a user-friendly manner is sufficiently clear, such that further specificity in the regulation as to the content of the information to be provided is not required. The Education Code does not mandate that the pamphlet be translated, so the commenter’s request goes beyond the scope of the authorizing statute. 

Comment: Section 4620 should be revised to delete the word “primary” in the sentence stating: “Each LEA [local educational agency] shall have the primary responsibility to ensure compliance with applicable state and federal laws and regulations.” 

Reject: State law is founded on the principle that education is first a local obligation. As such, the language in this section is consistent with this legal construct. In general LEAs, not the CDE, directly serve students. Complaints typically allege that the LEA serving the student(s) violated applicable law. The UCP, appropriately, emphasizes local investigations of such complaints. As the proposed amendments to section 4650 make clear, direct state intervention should be discretionary on the CDE’s part, except for those enumerated instances in which a non-LEA program operator does not have a UCP progress. The reference to LEAs having primary responsibility remains appropriate.

Comment: Section 4621 should be amended to require that LEAs have a complaint form available for all types of UCP complaints, not just “Williams” complaints. Section 4621 should be further amended to require the CDE to post a model complaint form on its website. 

Reject: The Education Code only requires LEAs to have complaint forms for two types of complaints, Williams complaints and state preschool health and safety complaints. Section 4680(c) requires that the LEA have a Williams complaint form available, implementing Education Code section 35186(a)(1) and (2). Section 4690(c) requires that the LEA have a complaint form available for state preschool health and safety complaints, implementing Education Code section 8235.5(a)(2) and (3). The Education Code does not require this for any other type of complaint. Thus there is no state law which supports the proposed edit requiring an LEA to have a complaint form for every type of complaint. With respect to other types of complaints, the existing section 4621(c) stating “The LEA may provide a complaint form” remains appropriate. As for the request to require the CDE to post a model complaint form on its website, no statutory requirement supports the proposed edit. 

Comment: Section 4622 should be amended to require that LEAs provide the annual notice about UCP to, in addition to other entities, their English Learner Advisory Committees (ELAC). Section 4622 should be further amended to state that the notice “shall” rather than “may” be posted on the LEA’s website. Section 4622 should be further amended to state that the notice should be translated not only pursuant to Education Code section 48985 but also “other applicable state and federal laws” to reflect that English learners are protected by anti-discrimination laws.

Reject: Section 4622(a) already refers to the plural “district advisory committees.” This addresses the commenter’s concern as to ELAC, because that committee is included within “school advisory committees.” The remaining comments would impose obligations and requirements which beyond the scope of any authorizing statute. 

Comment: Section 4630(c), which would set a one-year statute of limitations for all UCP complaints except complaints of unlawful discrimination, harassment, intimidation or bullying, should be extended to apply to those complaints as well.

Reject: Current longstanding regulations set a six-month statute of limitations for complaints of unlawful discrimination, harassment, intimidation or bullying, and provide for the possibility of an extension for good cause of up to 90 days beyond the six months, that is, up to a total of nine months. Current regulations provide for a statute of limitations for only one other type of complaint: one year for pupil fee complaints. The proposed regulations extend the one-year statute of limitations for pupil fee complaints to apply to the remaining UCP complaints, other than those involving discrimination, harassment, intimidation or bullying. For complaints involving discrimination, harassment, intimidation or bullying, the current longstanding regulations on the statute of limitations remain appropriate. They are also consistent with the Government Tort Claims Act, which sets a six-month statute of limitations for filing damage claims for injury related to discrimination.

Comment: Proposed section 4630(e) should be amended to allow third parties to file complaints based on an allegation that an individual child was bullied or discriminated against. These third party complaints have been filed by teachers or other staff when they identify a problem that has not been addressed by the school administration and the parent is too fearful to go forward as a complainant. Once the LEA or CDE begins its investigation, the fact that a parent objects to that investigation can be taken into consideration.

Reject: As explained in the Initial Statement of Reasons (ISOR) for section 4600(e), the proposal that a complaint filed on behalf of an individual student may only be filed by that student or that student’s authorized representative is necessary to address the concern as to third parties filing complaints on behalf of a student without the parent’s knowledge or permission. That same concern applies to all types of complaints, including complaints that a child was bullied or discriminated against. Therefore, there is no necessity to have a different rule for those types of complaints. 

Comment: Section 4631(e)(3) should be amended to provide greater specificity about the corrective measures a LEA should be required to consider when resolving a complaint that has merit. Specifically, these should include staff training, policy review and revision, counseling or disciplinary action for staff, counseling for students, compensatory services for students. 

Reject: The regulation as drafted is consistent with the statutes that specify remedies authorizing Education Code section. Language enumerating specific remedies is more appropriate for guidance documents generated by the CDE, and the CDE will take the comment under advisement.

Comment: Section 4631(e)(3) should be amended to state that the corrective actions for all meritorious complaints -- not just those listed in Education Code section 33315(a)(1)(I), (J), (K), and (L) -- should include “a remedy for all affected pupils, parents and guardians.” 

Reject: The regulation as drafted is consistent with the governing Education Code section. For certain types of complaints, listed in Education Code section 33315(a)(1)(I), (J), (K), and (L), the statute requires that the corrective action for a meritorious complaint include “a remedy for all affected pupils, parents and guardians.” Education Code section 33315(a)(6). For one of those, pupil fee complaints, the Education Code requires that that remedy include, as applicable, reasonable efforts to ensure full reimbursement. Education Code section 49013(d). Otherwise, statutes give no specific direction as to corrective actions for meritorious complaints. To the extent the commenter’s request might in certain circumstances require a remedy that goes beyond any statutory requirement, it would impose a regulatory requirement that goes beyond the scope of the law. To the extent that the regulation requires “corrective actions,” it provides sufficient clarity, and gives the LEA discretion. A complainant dissatisfied with the appropriateness of the LEA’s corrective action can file an appeal to the CDE pursuant to proposed section 4632(b)(5). 

Comment: Section 4632(a) should be amended to extend the timeline for appealing a LEA Investigation Report to the CDE to 60 days. This would make the timeline for a complainant to appeal a LEA Investigation Report the same as the 60-day timelines for completing LEA and CDE Investigation Reports and issuing CDE appeal Decisions. Also, the timeline for an appeal should be computed from the date the complainant receives the LEA Investigation Report, rather than the date of the LEA Investigation Report.

Reject: The regulations propose to extend the timeline to appeal the LEA Investigation Report to the CDE from 15 days to 30 days, in response to concerns that 15 days is too short. Thirty days is reasonable under the circumstances. The time needed to file an appeal is not equivalent to the time needed to process, investigate and write an Investigative Report or appeal Decision. As for the method of computing the timeline for an appeal, as stated in the ISOR, the CDE cannot measure or determine the actual date the complainant received the Investigation Report. However, the CDE can determine the date of the LEA Investigation Report from the face of the Report.

Comment: Section 4632(b)(2) should be amended to change one of the grounds for an appeal from “Relative to the allegations of the complaint, the LEA Investigation Report lacks material findings of fact necessary to reach a conclusion of law” to “The LEA Investigation Report does not include material findings of fact that support the conclusion of law.” 

Reject: Section 4632(b)(3) and (4) already address whether the findings of fact and conclusion of law are supported. This subsection a discrete, separate ground for appeal: Whether the LEA has made material findings of fact relative to the allegations in the complaint that are sufficient allow the LEA to reach a conclusion of law by applying the law to the facts. 

Comment: Former section 4633(a)(3), which stated that among the materials the LEA must forward to the CDE on appeal are “a summary of the nature and extent of the investigation conducted by the LEA” if not covered in the LEA Investigation Report, should not be deleted.

Reject: Former section 4633(a)(3) unnecessarily invited the LEA to supplement its Investigation Report with material that was not a required element of the LEA’s Report pursuant to section 4631. It was burdensome, duplicative and may have been one of the factors leading to untimely responses from LEAs. 

Comment: Section 4633(g)(3) should be amended to state that the corrective actions for all meritorious appeals -- not just those listed in Education Code section 33315(a)(1)(I), (J), (K), and (L) -- should include “a remedy for all affected pupils, parents and guardians.” 

Reject: Unlike Education Code section 33315(a)(1)(I), (J), (K), and (L), which requires that the corrective action for certain meritorious appeals include “a remedy for all affected pupils, parents and guardians,” there is no Education Code section that authorizes or requires the remedy sought by the commenter. Language enumerating specific remedies is more appropriate for guidance documents generated by the CDE, and the CDE will take the comment under advisement.

Comment: Proposed section 4633(h) should include a limit on the amount of time for which the CDE can extend the time within which it must issue a CDE appeal Decision, and the “exceptional circumstances” for which the CDE can extend the time should be more clearly defined.

Reject: The regulation reiterates a provision of the Education Code (section 33315(a)(4)). A timeline would interfere with the ability to extend the timeline based on the specific facts and circumstances. The commenter’s request would impose a maximum time extension not required by the statute. The flexibility in this section is reasonable to effectuate the meaning of exceptional circumstances. 

Comment: Proposed section 4650 should be amended to state that the CDE “shall,” rather than “may,” directly intervene in the circumstances already listed. Proposed section 4650 should be further amended to identify additional circumstances for mandatory direct CDE intervention, including serious and repeated racial harassment, intimidation, and bullying by LEA staff, or the student is at risk due to the LEA’s failure to take steps to protect the student; the complainant alleges that the LEA has implemented enrollment and registration policies and practices that discriminate against students and families based on their real or perceived immigration status; the complainant identifies programmatic issues with respect to the educational rights of English Learner students that result in their exclusion from meaningful programs to address their language needs; the complainant alleges that the LEA has implemented enrollment or involuntary transfer policies or decisions that intentionally or disparately impact students of color and result in the denial of access to the full range of academic courses and extracurricular activities that would otherwise be available; and the complainant alleges the failure to expend Local Control Funding Formula (LCFF) supplemental or concentration grant funding in a manner that is inconsistent with the LEA’s Local Control and Accountability Plan (LCAP) for that academic year and results in elimination of a program designed to increase or improve services for unduplicated students, without having first complied with the provisions of Education Code section 52062(c).

Reject: The proposed edit would impose a mandate which is not required by law. As stated in the ISOR for section 4650(a), the proposed amendments to the regulation change the standard for CDE direct intervention from mandatory (in certain specified circumstances) to permissive, because there is an emphasis in the UCP on local investigations. As further stated in the ISOR for section 4650(a), it is impractical for the CDE to “verify” the complainant’s assertion of the need for direct intervention at an initial pre-investigation stage, because the steps required to verify the allegation are the same as those be undertaken in the investigation itself. There remain certain areas in which direct CDE intervention is in fact mandatory – for example, allegations that an agency that is not an LEA violated laws relating to a Child Care and Development Program, in proposed section 4650(b), because such agencies do not have a UCP process. The CDE is not resourced to directly intervene in the broad range of complaints referenced by the commenter; thus the proposed edit would not be feasible to implement nor would it result in faster resolution of complaints. The majority of UCP complaints are resolved at the local level.

Comment: The CDE should be required to maintain a publicly accessible log of all complaints and appeals, not just Williams complaints.

Reject: Education Code sections 35186(d) and 8235.5(d) require that LEAs publicly report summarized data on the nature and resolution of Williams complaints and state preschool health and safety complaints, respectively, but not for any other types of complaints. The comment seek to impose a regulatory requirement not mandated by statute, and that exceeds the scope of the authorizing statutes.

Austin Beutner, Superintendent, Los Angeles Unified School District 

Comment: Section 3200(b) should be amended to provide further clarifying definitions of “interested third party” and “a person’s duly authorized representative.” 

Reject: The terms, which already existed in section 4600(d) prior to this rulemaking, are sufficiently clear, and the CDE has not experienced concerns in determining whether persons met these definitions in the past. 

Comment: Section 3200(h) should be amended to add “a charter school’s governing board” to the definition of local agency. Also, the definitions of local agency in section 3200(h) and local educational agency in section 3200(i) differ from the respective definitions in sections 4600(o) and (p), and should be made consistent with them.

Partially accept: Instead of adding “charter school’s governing board” to the reference to a school district’s governing board, the reference to a school district governing board will be deleted from section 3200(h), just as it is being deleted from section 4600(o), as unnecessary, because “LEA,” which includes a school district, is already covered in section 3200(i). LEA in section 3200(i) also includes a charter school that participates in a Special Education Local Plan Area (SELPA) as its own LEA.

Partially reject: A charter school’s governing board will not be added to section 3200(h) because section 3200(i), defining LEA, already includes a charter school that participates in a SELPA as its own LEA. As for making definitions in this article consistent with definitions in another article, section 3200(h) includes a reference to the SELPA that would not be relevant in section 4600(o) as that section does not relate to special education. Section 3200(i)’s definition of LEA includes a reference to a charter school that participates in a SELPA as its own LEA that would not be relevant in section 4600(p) as that section does not relate to special education. 

Comment: Section 3204(b) should be amended to provide further clarification as to what constitutes “due diligence” when deciding whether information not previously submitted to the CDE by a party during the investigation could not have become known to the party with due diligence. 

Reject: The term “due diligence” provides sufficient clarity, and cannot be further defined since it would involve a determination based on the unique facts or circumstances of an individual case. 

Comment: Section 3204(e) should impose a 35-day, rather than 60-day, timeline on the CDE for processing a request for reconsideration of the CDE’s Investigation Report. Section 3204(e) should be amended to stay the District’s obligation to perform corrective actions in the Investigation Report, pending resolution of a reconsideration request. 

Reject: As for the timeline, 60 days is appropriate, as stated in the ISOR, because of the complex nature of some of the requests for reconsideration. As for the request that the CDE be required to stay corrective actions pending reconsideration, the Education Code does not provide for this, and courts have held that the CDE cannot stay a corrective action unless ordered to do so by a court. See, e.g., Tamalpais Union High School District v. D.W., 2016 WL 5791259 (N.D. Cal.). This is consistent with sections 4635(c) and 4665(c), respectively, stating that CDE’s corrective actions issued in a CDE appeal Decision or a CDE Investigative Report remain enforceable unless stayed by a court.

Comment: Section 4600(e) should be amended to provide further clarifying definitions of “interested third party” and “a person’s duly authorized representative.” 

Reject: The terms, which already existed in section 4600(d) prior to this rulemaking, are sufficiently clear, and the CDE has not experienced concerns in determining whether persons met these definitions in the past. 

Comment: Section 4600(o) should be amended to add “a charter school’s governing board” to the definition of local agency. 

Reject: The definition of LEA in section 4600(p) includes a charter school. It is not necessary to separately identify a charter school’s governing board as a local agency in section 4600(o).

Comment: Section 4611(c) should be amended to state that, for employment discrimination complaints, the District shall provide the complainant with information about the Department of Fair Employment and Housing (DFEH), rather than mandating that the District make the referral, thus automatically escalating matters which in some cases could be resolved by the District at the District level. In any event, section 4611(c) should be amended to delete the requirement that the District notify the complainant of a DFEH referral by first class mail, and instead should permit the District discretion as to the method of communication.

Partially Accept: The regulation will be amended to state that the District will notify the complainant of a DFEH referral “in writing,” rather than “by first class mail,” to reflect common current practices, and will add, “in a timely manner,” to place some reasonable parameters around the timing of the notification. 

Partially Reject: The regulatory requirement of a referral to DFEH assures that the complaint is received by the proper agency. The requirement does not prevent the District from attempting to achieve a local resolution of the employment dispute with the complainant. 

Comment: Section 4630(e) should be amended to provide further clarifying definitions of “a person’s duly authorized representative.” 

Reject: The term is sufficiently clear, and existed in section 4600(d) prior to this rulemaking, and the CDE has not experienced concerns in determining whether persons met this definition in the past. 

Comment: Section 4633(a) should be amended to change the timeline for the LEA respond to the CDE’s request for information relating to an appeal from 10 days to 10 LEA business days.

Reject: According to section 4600(h), days means calendar days unless designated otherwise. Ten calendar days is appropriate. The CDE is required to process the appeal in 60 calendar days, and delays by the LEA in responding to the CDE’s request for information interfere with the CDE’s ability to do so. The section does not require the LEA to create any document that does not already exist, but rather to gather existing documents.

Comment: Section 4635(a) should be amended to change the timeline for requesting reconsideration from the proposed 30 days to 35 days.

Reject: As stated in the ISOR, 30 days is a more common standard and is appropriate.

Comment: Section 4635(b) should be amended to provide further clarification as to what constitutes “due diligence” when deciding whether information not previously submitted to the CDE by a party at the time of the appeal could not have become known to the party with due diligence.

Reject: The term due diligence provides sufficient clarity, and cannot be further defined since it would involve a determination based on the unique facts and circumstances of an individual case.

Comment: Section 4635(c) should be amended to impose a 35-day, rather than 60-day, timeline on the CDE for processing a request for reconsideration of the CDE’s Appeal Decision.

Reject: As stated in the ISOR, 60 days is appropriate due to the complex nature of some of the requests for reconsideration. 

Comment: Section 4664(a)(8) should be amended should be amended to change the timeline for requesting reconsideration to 35 days, rather than the proposed 30 days.

Reject: As stated in the ISOR, 30 days is a more common standard and is appropriate. 

Comment: Section 4664(b) should be amended to state that if the District and complainant purport to resolve a matter at the local level after the CDE has issued a CDE Investigation Report that contains corrective actions, the CDE will accept the local resolution as fully satisfying the CDE corrective actions.

Reject: Section 4664(b) sets a general rule that the CDE must issue an Investigation Report in 60 days, and in relevant part provides an exception if the matter has been resolved at the local level. No response is required; the comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. Rather, it seeks to have the CDE regulate on a separate issue – the effect of a local resolution that post-dates issuance of a CDE Investigation Report.

Comment: Section 4665(a) should be amended to change the timeline for requesting reconsideration to 35 days, rather than the proposed 30 days. Further, section 4665(a) should be amended to state that time should be measured from the receipt of the Department Investigation Report, rather than the date of the Report.

Reject: As for the timeline, as stated in the ISOR, 30 days is a more common standard and is appropriate. As for when to start the timeline, as stated in the ISOR, the CDE has no basis of knowledge as to when the Investigation Report is received by the parties, but can determine the date of the Report from the face of the Report. Evidence Code sections 640 and 664 establish presumptions that a writing is truly dated and that an official duty is regularly performed, respectively, and so it is reasonable to presume that a Report was sent on the day it is dated. 

Comment: Section 4665(b) should be amended to provide further clarification as to what constitutes “due diligence” when deciding whether information not previously submitted to the CDE by a party at the time of the investigation could not have become known to the party with due diligence.

Reject: The term due diligence is sufficiently clear, and cannot be further defined since it would involve a determination based on the unique facts and circumstances of an individual case.

Comment: Section 4665(c) should be amended to impose a 35-day, rather than 60-day, timeline on the CDE for processing a request for reconsideration of the CDE’s Investigation Report.

Reject: As stated in the ISOR, 60 days is appropriate because of the complex nature of some of the requests for reconsideration. 

Comment: Section 4664(b) should be amended to provide further clarification as to what constitutes “exceptional circumstances,” specifying that lengthy school breaks are one example.

Reject: The term exceptional circumstances, which is used in the statute at Education Code section 33315(a)(5), is sufficiently clear. The flexibility preserved in this section is reasonable to effectuate the meaning of the statutory term “exceptional circumstances.” Since this provision is aimed at the CDE’s timelines, school breaks are not generally the issue. However, the regulation already allows the CDE to extend the timeline if an exceptional circumstance was that additional information was needed from an LEA that was on break.

Comment: “Complaints regarding state preschool health and safety issues in LEAs exempt from licensing. The proposed regulations include this area as jurisdiction of UCP. L.A. Unified recommends that this new area of UCP jurisdiction does not have the same timelines and procedures as UCP generally, but is more in alignment with complaint investigation procedures under Williams, creating a hybrid of a UCP contravening the purpose of the proposed regulations.” 

Reject: Sections 4690 through 4694 implement and track the language in the authorizing statute, Education Code section 8235.5, which is modeled after Education Code section 35186 relating to Williams complaints. The comment does not propose any specific change to the regulations with respect to timelines or procedures or otherwise. 

Kathy Sher, Legislative Attorney, Aclu Of California Center For Advocacy And Policy; Victor Leung, Deputy Litigation Director/Senior Staff Attorney, ACLU Of Southern California

Comment: Section 4600(e) should be amended to clarify that a third party can file a UCP complaint on behalf of one or more individuals when seeking systemic reforms.

Reject: As stated in section 4600(d), the general rule is that a complaint can be filed by any individual, including a person’s duly authorized representative or an interested third party, public agency, or organization, alleging a violation of federal or state laws or regulations. There is an exception, as stated in section 4600(e), which is that a complaint may only be filed on behalf of an individual student by the student or the student’s duly authorized representative. A complaint may allege a systemic violation without filing on behalf of an individual student. The requested amendment is not necessary.

Comment: Section 4610(h) should be amended to require CDE develop a model UCP complaint form and include it on its website, although persons should not be required to use the model form. 

Reject: The comment exceeds the scope and authority of the Education Code. Statutes do not require the CDE to develop a model UCP form. The Education Code requires only that LEAs have complaint forms available for Williams complaints and state preschool health and safety complaints, pursuant to Education Code sections 35186(a)(1) and (2) and 8235.5(a)(1) and (2), respectively. However, the CDE will consider this as an administrative suggestion for its guidelines.

Comment: Section 4622(a) should be amended to require LEAs to post their annual UCP notice on their website, and to include a model complaint form, although persons should not be required to use the model form. 

Reject: The request would impose a mandate that goes beyond the scope of the authorizing statute. Education Code section 33315(a)(7) requires only that the notice be distributed, but does not require posting on the website, and it does not require a model complaint form. The language that the LEA “may” post the notice on its website after written distribution remains appropriate.

Comment: Section 4630(c) should be amended to state that the statute of limitations on LCFF complaints should be two years from the date the governing board adopts the LCAP. The LCAP adoption and approval process occurs in many stages over many months. The one year statute of limitations will encourage stakeholders to file complaints early rather than attempt to resolve disputes collaboratively through the stakeholder engagement process. 

Partially accept: LCAPs are adopted by the governing board for a three-year period and updates to the LCAP are adopted every year (by July 1). Education Code sections 52060-52061 (school districts); Education Code sections 52066-52067 (county offices of education). The reviewing authority approves LCAPs or annual updates that meet criteria by October 8. Education Code section 52070(d) (county superintendent approval for school district) and section 52070.5(d) (state superintendent approval for county office of education). Because the LCAP or annual revision may be changed between the time it is adopted by the governing board and the time it is approved by the reviewing authority, section 4630 will be amended to specify that, for complaints relating to LCAPs, the statute of limitations will be one year from the date the reviewing authority approves the LCAP or annual update. That is, it will specify that for LCAP complaints, “one year from the date of the alleged violation” will mean one year from the date of the reviewing authority’s approval.

Partially reject: The requested timeline – two years from the date the governing board adopts the LCAP -- is too long. As stated, LCAPs are adopted every three years and updated every year. A complaint that goes back two years would be difficult and confusing to investigate, and an appropriate remedy for a harm which may have been corrected in the subsequent adoption or update would be meaningless. 

Comment: Section 4630(d) should be amended to extend the statute of limitations for discrimination complaints from six months to one year. 
Reject:  Current longstanding regulations set a six-month statute of limitations for complaints of unlawful discrimination, harassment, intimidation or bullying, and provide for the possibility of an extension for good cause of up to 90 days beyond the six months, that is, up to a total of nine months. Current regulations provide for a statute of limitations for only one other type of complaint: one year for pupil fee complaints. The proposed regulations extend the one-year statute for pupil fee complaints to apply to the remaining UCP complaints. For discrimination, harassment, intimidation and bullying complaints, the current longstanding regulations on the statute of limitations remain appropriate. They are also consistent with the Government Tort Claims Act, which sets a six-month statute of limitations for filing damage claims for injury related to discrimination.
 
Comment: Section 4631(e) should be amended to change the LEA’s time to complete an investigation from 60 days to 45 days. 

Reject: No response required. The comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. 

Comment: Section 4633(h) should be amended to delete the provision allowing CDE to exceed the 60-day timeline to complete an appeal when it documents exceptional circumstances.

Reject: This section implements and tracks the language in the authorizing statute, Education Code section 33315(a)(4). The comment suggests deleting a restatement of the Education Code.

Comment: Section 4650(a) should be amended to state that the CDE “shall,” rather than “may,” directly intervene in specified circumstances.

Reject: The relevant statutes do not impose any requirement of direct intervention on the CDE. Thus the commenter’s request for mandatory direct intervention by the CDE in any particular matters seeks to establish a regulatory rule that is not required by statute. As stated in the ISOR for section 4650(a), the proposed amendments to the regulation change the standard for CDE direct intervention from mandatory (in certain specified circumstances) to permissive, because there is an emphasis in the UCP on local investigations.  As further stated in the ISOR for section 4650(a), it is impractical for the CDE to “verify” the complainant’s assertion of the need for direct intervention at an initial pre-investigation stage, because the steps required to verify the allegation are the same as those be undertaken in the investigation itself. There remain certain areas in which direct CDE intervention is in fact mandatory – for example, allegations that an agency that is not an LEA violated laws relating to a Child Care and Development Program, in proposed section 4650(b), because such agencies do not have a UCP process.

Comment: The regulations should be amended to require that LEAs report summarized data on the nature and resolution of all complaints on a quarterly basis to the CDE, not just complaints about state preschool health and safety issues under section 4693(b).

Reject: The Education Code only requires that the LEA regularly report data on two types of complaints.  Section 4686(b) requires that the LEA regularly report data relating to Williams complaints, implementing Education Code section 35186(d). Section 4693(b) requires that the LEA regularly report data on state preschool health and safety complaints, implementing Education Code section 8235.5(d). As for the request to require LEAs to regularly report data on other types of complaints, no statute requires this, and no response is required; the comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. 

Andrea Reynolds, Assistant Superintendent For Administrative Services, Lowell Joint School District

Comment: Section 4692(a) should be amended to change the timeline for beginning an investigation of a preschool health and safety complaint from within 10 calendar days of receipt of the complaint to within 10 “working” days of receipt of the complaint.

Reject: Section 4692(a) implements and tracks the language in Education Code section 8235.5(b), which states that the investigation will begin “within 10 days.”  According to section 4600(h), days means calendar days unless designated otherwise. Ten calendar days is an appropriate time frame for beginning an investigation.

Liz Guillen, Director Of Legislative And Community Affairs; John Affeldt, Managing Attorney, Public Advocates

Comment: Section 4600(e) should be amended to state, “Nothing in this section forecloses the right of a third party to file a UCP complaint on behalf of one or more individuals when seeking systemic reform.”

Reject: As stated in section 4600(d), the general rule is that a complaint can be filed by any individual, including a person’s duly authorized representative or an interested third party, public agency, or organization, alleging a violation of federal or state laws or regulations. There is an exception, as stated in section 4600(e), which is that a complaint may only be filed on behalf of an individual student by the student or the student’s duly authorized representative. A complaint may allege a systemic violation without filing on behalf of an individual student. The requested amendment is not necessary.

Comment: Section 4610(h) should be amended to state: “The CDE will maintain and publish a current list of all issues to which the UCP applies, with a reference to the specific regulation section explaining the specific procedures.” Section 4610(h) should be further amended to require the CDE to develop a model notice and complaint form, like the model notice and complaint form developed for Williams complaints.

Reject: The statutory obligation to provide information that explains the UCP in a user-friendly manner is sufficiently clear, such that further specificity in the regulation as to the content of the information to be developed is not required. As for the request to require the CDE to develop a model notice and complaint form for all complaints, no statute requires this, so the request is beyond the scope of the UCP-related authorizing statutes and this rulemaking. The Education Code requires LEAs to have complaint forms for just two types of complaints, Williams complaints and state preschool health and safety complaints. Section 4680(c) requires that the LEA have a Williams complaint form available, implementing Education Code section 35186(a)(1) and (2). Section 4690(c) requires that the LEA have a complaint form available for state preschool health and safety complaints, implementing Education Code section 8235.5(a)(2) and (3). The Education Code does not require that LEAs do this for any other type of complaint, and does not require the CDE to do this for any type of complaint. 

Comment: Section 4622 should be amended to require that LEAs include the CDE’s model notice and complaint form on their websites, at school sites and in their annual notice to parents. Section 4622 should be further amended to require that the LEA policies, notice and forms should include all the matters subject to UCP in one place, and all of these should be translated. 

Reject: The Education Code does not require that the CDE to develop a model notice or complaint form, and no statute requires an LEA to post any such CDE documents, if they existed, on its website. The request seeks to impose a regulatory requirement not required or authorized by statute. As for the request to require that “LEA policies, notice and forms should include all the matter subject to UCP in one place,” the Education Code does not require this. As for translation, the Education Code requires only that the LEA provide certain translations of its annual notice, as stated in Education Code section 48985.

Comment: Section 4630(d) should be amended to change the statute of limitations for complaints of discrimination, harassment, intimidation or bullying from six months to one year. 

Reject: Current longstanding regulations set a six-month statute of limitations for complaints of unlawful discrimination, harassment, intimidation or bullying, and provide for the possibility of an extension for good cause of up to 90 days beyond the six months, that is, up to a total of nine months. Current regulations provide for a statute of limitations for only one other type of complaint: one year for pupil fee complaints. The proposed regulations extend the one-year statute for pupil fee complaints to apply to the remaining UCP complaints. For complaints of unlawful discrimination, harassment, intimidation or bullying, the current longstanding regulations on the statute of limitations remain appropriate. They are also consistent with the Government Tort Claims Act, which sets a six-month statute of limitations for filing damage claims for injury related to discrimination.

Comment: Section 4630(c) should be amended to change the statute of limitations for complaints under LCFF and as to a LEA’s LCAP to two years from the date the governing board adopts the LCAP. The LCAP adoption and approval process occurs in many stages over many months. The one-year statute of limitations will encourage stakeholders to file complaints early rather than attempt to resolve disputes collaboratively through the stakeholder engagement process. 

Partially accept: LCAPs are adopted by the governing board for a three-year period and updates to the LCAP are adopted every year by July 1. Education Code sections 52060-52061 (school districts); Education Code sections 52066-52067 (county offices of education). The reviewing authority approves LCAPs or annual updates that meet criteria by October 8. Education Code section 52070(d) (county superintendent approval for school district) and section 52070.5(d) (state superintendent approval for county office of education).  Because the LCAP or annual revision may be changed between the time it is adopted by the governing board and the time it is approved by the reviewing authority, section 4630 will be amended to specify that, for complaints relating to LCAPs, the statute of limitations will be one year from the date the reviewing authority approves the LCAP or annual update. That is, section 4630 will specify that for LCAP complaints, “one year from the date of the alleged violation” will mean one year from the date of the reviewing authority’s approval.

Partially reject: The requested timeline – two years from the date the governing board adopts the LCAP -- is too long. As stated, LCAPs are adopted every three years and updated every year. A complaint that goes back two years would be difficult and confusing to investigate, and an appropriate remedy for a harm which may have been corrected in the subsequent adoption or update would be meaningless. 

Comment: Section 4631(e) should be amended to change the LEA’s time to complete an investigation from 60 days to 30 days, or at most 45 days.

Reject: No response required. The comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. 

Comment: Section 4632(a) should be amended to change the complainant’s time to appeal the LEA Investigation Report from 30 days to 60 days.

Reject: The increase from 15 days in the previous regulation to a more common standard of 30 days in the proposed regulation is sufficient to address the concern expressed in the ISOR that 15 days is unduly short. While LEAs and the CDE have 60 days to complete an investigation and issue a report, the time needed to file an appeal is not equivalent to the time needed to process, investigate and write an Investigative Report.

Comment: The proposed changes to section 4632(b) make the UCP less user-friendly and should be rejected. Instead, CDE should develop a user-friendly appeal form, developed by the CDE, that LEAs are required to use and post on their websites. 

Reject: The Education Code does not require the CDE to develop such a form or require an LEA to post any such form, if it existed. The comment seeks to impose a regulatory requirement that is not required by statute.

Comment: Section 4632(d) should require that CDE must notify the appellant of an appeal deficiency within 30 days, and the reasons why the appeal is deficient.

Reject: Implicit in the current regulations is that the CDE must notify the appellant of an appeal deficiency within 60 days, and this is an appropriate timeline. The statement that the CDE will notify the appellant “of the deficiencies” is sufficiently clear; it is not necessary to amend the regulation to employ the requested alternative phrase “the reasons why the appeal is deficient.” 

Comment: Section 4632(f) should be amended to state that: “Where the CDE determines that a meaningful portion of the issues on appeal can be resolved without waiting for the amended investigation report to issue, the CDE shall proceed to determine that portion of the appeal directly without waiting for the amended investigation report to address additional allegations.”

Partially accept: The proposed regulation will be amended to clarify that the amended investigation report will address the complaint allegation not addressed in the original Investigation Report, and that the amended investigation report will inform the complainant of the right to separately appeal the amended investigation report with respect to the allegation not previously addressed. The proposed regulation will be further amended for clarity to state explicitly that the CDE will proceed with its resolution of the appeal of the LEA Investigation Report as to allegations that have been addressed, even while, at the same time, the LEA is preparing an amended investigation report as to any allegations that the CDE identified as not having been addressed.
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Partially reject: The specific wording requested by the commenter is rejected because the proposed further amendments comprehensively address the concern raised. 

Comment: Section 4633(h) should be amended to delete the provision allowing the CDE to extend the 60-day timeline for processing an appeal due to exceptional circumstances. Alternatively, if the CDE must extend the time in complex statewide cases, the regulation should allow for a one-time extension of no more than 30 to 45 days.

Reject: The provision allowing the CDE to extend the 60-day timeline on appeal due to exceptional circumstances implements, and tracks the language in, the authorizing statute, Education Code section 33315(a)(4). Thus the comment suggests deleting a restatement of the Education Code. As for the length of a timeline extension, the statute imposes no requirement of a maximum extension. 

Comment: The proposed amendment to section 4650(a) changing the CDE’s duty to intervene from “shall” to “may” and in section 4650(a)(1), (a)(4) and (a)(5) relieving the CDE of verifying certain critical allegations should be rejected. 

Reject: The relevant statutes do not impose any requirement of direct intervention on the CDE. Thus the commenter’s request for mandatory direct intervention by the CDE in any particular matters seeks to establish a regulatory rule that is not required by statute. As stated in the ISOR for section 4650(a), the proposed amendments to the regulation change the standard for CDE direct intervention from mandatory (in certain specified circumstances) to permissive, because there is an emphasis in the UCP on local investigations.  As further stated in the ISOR for section 4650(a), it is impractical for the CDE to “verify” the complainant’s assertion of the need for direct intervention at an initial pre-investigation stage, because the steps required to verify the allegation are the same as those be undertaken in the investigation itself. There remain certain areas in which direct CDE intervention is in fact mandatory – for example, allegations that an agency that is not an LEA violated laws relating to a Child Care and Development Program, in proposed section 4650(b), because such agencies do not have a UCP process.

Comment: The proposed deletions of sections 4660 and 4662 should be rejected.

Reject: As explained in the ISOR, section 4660 is deleted because as to subsection (a)(1), the reference to alternative methods to resolve the allegations in the complaint is unclear and unnecessary; as to subsection (a)(2), it is inadvisable for the CDE to attempt to mediate a dispute because if mediation is unsuccessful, the CDE must then adjudicate the dispute it attempted to mediate; and, as to subsection (a)(3), Department investigation procedures are already addressed in section 4663, and it is unnecessary to separately regulate that the CDE will not investigate a matter that the parties have settled, because this is addressed in section 4664(b), stating an exception to the 60-day timeline for the CDE to complete an investigation if the matter has been resolved at the local level. Furthermore, parties have not requested that the CDE mediate in the past. As further explained in the ISOR, section 4662 is deleted for clarity and organization because there is not a need for a separate section relating to CDE investigation timelines. Section 4662(a) is deleted as unnecessary because the parties are given the opportunity to present information and to receive the CDE’s Investigation Report. Section 4662(b) is deleted for reorganization purposes because it is already addressed in amended section 4664(b), relating to the timeline for the CDE Investigation Report.

Comment: The regulations should add a requirement that LEAs report summarized data on the nature and resolution of all complaints -- not just Williams complaints and state preschool health and safety complaints -- on a quarterly basis to the CDE, and that the CDE publicly report a summary of the data about complaints from all LEAs statewide.

Reject:  The regulation properly implements the Education Code. Statutes require that the LEA regularly report data on two types of complaints. Section 4686(b) requires that the LEA regularly report data relating to Williams complaints, implementing Education Code section 35186(d). Section 4693(b) requires that the LEA regularly report data on state preschool health and safety complaints, implementing Education Code section 8235.5(d). As for the request to require LEAs to regularly report data on other types of complaints, no statute requires this, and no response is required; the comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. As for the request to require the CDE to publicly report a summary of the data, no statute requires this, and no response is required; the comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. 

AMANDA M. DICKEY, ESQ., CALIFORNIA COUNTY SUPERINTENDENTS EDUCATIONAL SERVICES ASSOCIATION

Comment: Sections 4690(a) and 4691(a) should be amended to clarify that Health and Safety Code section 1596.792(o) allows, but does not require, LEAs to use title 5 California Code of Regulations (CCR) health and safety regulations instead of title 22 CCR licensing requirements, by changing the phrase “in LEAs that are exempt” to “in LEAs that have chosen to exercise the exemption.” 

Partially accept: Sections 4690(a) and 4691(a) will be amended for clarity to state that the reference should be to LEAs that operate California state preschool programs as exempt from licensing pursuant to the Health and Safety Code, rather than LEAs exempt from licensing pursuant to the Health and Safety Code. 

Partially reject: The request to use the phrase “LEAs that have chosen to exercise the exemption” is rejected because even though LEAs may “choose” to exercise the option to operate state preschools under title 5 CCR health and safety standards rather than under title 22 CCR standards, LEAs might not actually qualify for the exemption.

Comment: Because some LEAs may choose to exercise the title 22 CCR exemption for some of their preschool programs but not others, section 4691 should be amended to add a provision stating: “A school district and county office of education shall, as part of their UCP policy, clearly indicate which preschool sites are subject to title 22 CCR complaint procedures and which sites are subject to Title 5 complaint procedures.”

Accept: Section 4691(a) will be amended to require that LEAs, as part of the annual notice required under section 4622, clearly indicate which state preschool programs are operating as exempt pursuant to Health and Safety Code section 1596.792(o) and corresponding title 5 CCR health and safety regulations, and which state preschool are operating pursuant to the title 22 CCR licensing requirements. 

Comment: Because county offices of education, like school districts, hold state preschool contracts, the regulations should be amended to reference county superintendents in addition to district superintendents. For example, sections 4692(a) and 4694(a) should be amended to state “district or county superintendent.”

Accept: Education Code section 8235.5, relating to state preschool health and safety complaints, refers in subsections (a), (c), (d), (e), and (f) to LEAs, and states in subsection (g) that LEA means a school district, county office of education or charter school. Education Code section 8235.5 subsections (b) and (c) specifically reference a “district superintendent,” but do not reference either a county superintendent or the head of a charter school. For clarity and consistency, the references to “district superintendent” in sections 4692(a), (b), and (c), section 4693(a), and section 4694(a) will be replaced with “district or county superintendent or charter school administrator or similarly authorized charter school individual.”

Comment: The CDE should consider the additional administrative burden and cost of providing for appeals of state preschool health and safety complaints to school district governing boards pursuant to section 4693(a), and should reassess whether it is necessary and appropriate.

Reject: The authorizing statute, Education Code section 8235.5, establishes the complainant’s right to a local appeal, and the CDE does not have the discretion to take away that statutory right in regulations. The comment suggests deleting a restatement of the Education Code.

Comment: Section 4693 should be amended to clarify that a complainant not satisfied with the resolution of a state preschool health and safety complaint by a county office of education cannot appeal to the county board of education, because a county board of education can overturn the decision of a county superintendent only in limited statutorily-defined circumstances. Appeals of resolutions by county offices of education would be appealed directly to the state superintendent pursuant to section 4694(a).

Reject: Education Code section 8235.5(c) states that a complainant not satisfied with the resolution of the preschool program administrator or the designee of the District superintendent has the right to describe the complaint to the governing board or body, as applicable, of the LEA, which is defined in Education Code section 8235.5(g) to include a county office of education. The statute appears to contemplate that a complainant not satisfied with the resolution of the preschool program administrator or the designee of the county superintendent can describe the complaint to the governing board or body of the county office of education. Thus, Education Code section 8235.5 appears to authorize the county board of education to review this type of matter. 

Comment: Section 4693 should be amended to clarify that a county office of education shall report summarized data on the nature and resolution of all complaints on a quarterly basis to the state superintendent.

Partially accept: The CDE agrees that the county office of education need not report summarized data to the county superintendent on a quarterly basis. The section will be amended to clarify this.

Partially reject:  The CDE disagrees that the county office of education must report summarized data to the state superintendent.

Joyce G. Watts, Interim Coordinator, African American Parent/Community Coalition For Educational Equity; Jan Gustafson-Corea, Ceo, California Association For Bilingual Education; Jack Suria Linares, Education Policy Coordinator, Carecen-La; Maria Daisy Ortiz, Founder, El Concilio De Padres De Highland Park; Jesus Sanchez, Executive Director And Founder, Gente Organizada; Martha Cota, Founder/Executive Director, Latinos In Action; Martina Rodriguez, President, Lynwood Save Our Students; Araceli Simeon, Project Director, Parent Organization Network; April Ybarra, Ca Hub Coordinator, Parent Teacher Home Visits, Maria E. Rosales, Program Director, Proedu; Arturo Ybarra, Executive Director, Watts/Century Latino Organization

Comment: A webinar prior to the publication of the notice of rulemaking was in English only. The stakeholder meetings prior to the publication of the notice of rulemaking were both held in Sacramento. The proposed regulations were not translated. The public hearing after the publication of the notice of rulemaking was held only in Sacramento. 

Reject: The Government Code provisions relating to the regulations process, the APA, do not require that the public discussions of proposed rulemaking prior to publication of the notice be translated, or held in a particular place. Nor does APA require that the proposed regulations be translated, or that the public hearing be held in any particular location. It is the CDE’s normal and usual practice to hold any such public hearing at its Sacramento headquarters only. 

The CDE received public input at stakeholder meetings prior to the publication of the notice of rulemaking, and during the written comment period after publication of the notice of rulemaking, and at the public hearing on May 13, 2019. Written public comments are accepted during the comment periods via email, regular mail, and fax and oral statements are accepted at the public hearing.

Comment: Regarding section 3200(c)’s provision that the CDE will assist a complainant who is unable to put a complaint in writing, the regulations should be amended to state that the CDE will assist all parents filing complaints, and prioritize resources especially to those whose students are low-income, English Learners, and/or foster youth. 

Reject: The regulation adequately addresses a concern as to complainants who need assistance to put a complaint in writing. The comment does not offer support in law as to why all complainants, or any other particular category(ies) of complainants, require assistance.

Comment: Section 3200(c) should be amended to delete the requirement that a complaint be signed.

Reject: A signature is a longstanding and standard requirement that remains an appropriate requirement for a valid complaint. However, the section will be amended to indicate that a signature may be ink, typewritten or electronically generated, to conform with modern practice.

Comment: Regarding section 4610(h)’s statement about the CDE providing information about the UCP on its website, the CDE should add information about UCP appeals.

Reject: No response required; the comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. The statutory obligation to provide information that explains the UCP in a user-friendly manner is sufficiently clear, such that further specificity in the regulation as to the content of the information to be developed is not required.

Comment: Section 4600(e) should be amended to delete the requirement that a complaint be signed.

Reject: A signature is a longstanding and standard requirement that remains an appropriate requirement for a valid complaint. However, the section will be amended to indicate that a signature may be handwritten, typewritten (including in an email), or electronically generated, to conform with modern practice. This section will be amended for consistency to state that complaints may be filed anonymously, that is, without an identifying signature, pursuant to section 4630(g).

Comment: Regarding section 4600(e)’s statement that if the complainant is unable to put the complaint in writing due to conditions such as disability or illiteracy, the local agency shall assist the complainant in the filing of the complaint, asking LEAs to help parents in filing complaints to investigate themselves creates a conflict. We encourage CDE to align this process to the one [in section 3200(c) relating to special education].

Reject: Section 4600(e) provides for the local agency to assist the complainant in filing a local complaint, while section 3200(c) provides for the CDE to assist the complainant in filing a special education complaint (in which the CDE directly intervenes) against the local agency. The language regarding the assistance to be provided is the same; the identity of the provider of the assistance is different. To the extent that the comment appears to request that the regulation be amended to state that the CDE will provide assistance to a complainant in filing a local complaint unrelated to special education, no response is required; the comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments to section 4600(e) that are being proposed in these regulations.

Comment: Section 4600(e) should be amended to allow third parties to file complaints on behalf of individual students.

Reject: As stated in the ISOR, the requirement that a complaint filed on behalf of an individual student may only be filed by that student or that student’s authorized representative addresses a concern about a third party filing a complaint about an individual student without the parent’s knowledge or permission.

Comment:  Section 4610(b) should be amended to specifically list all of the matters that are covered by the UCP.

Reject: Education Code section 33315(a) requires that this rulemaking revise regulations as necessary to state that the UCP applies to all of the matters identified in Education Code 33315(a)(1). Proposed section 4610(b), as written, does so. 

Comment: Section 4611 should retain subsection (d) regarding referring allegations of fraud to the responsible CDE Division Director. 

Reject: As stated in the ISOR, section 4611(d) is deleted because section 4611 involves only referring complaint issues to agencies other than the CDE. It is not necessary to regulate how the CDE processes complaints internally, when the complaint is not to be referred to another agency other than the CDE.

Comment: Regarding the statement in section 4621(a) that LEA policies shall ensure that complainants are protected from retaliation, the regulation should be amended to add clauses that would help districts comply and enforce this and would provide parents a recourse if they experience retaliation.

Reject: No response required. The comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. 

Comment: Regarding the requirement in section 4621(b) that the LEA have knowledgeable UCP investigators, there should be trainings for LEA staff, parents and advocates.

Reject: No response required. The comment exceeds the scope and purpose of the proposed rulemaking because training of local staff would be an appropriate function of the LEAs. 

Comment: Regarding the statement in section 4622(a) that the LEA’s annual notice should be user-friendly, CDE should model this behavior in its own hearings and rulemaking processes and when processing UCPs.

Reject: No response required. The comment exceeds the scope and purpose of the proposed rulemaking because it does not propose any edits to the proposed regulations.

Comment: Section 4630(c) should be amended to provide a two-year statute of limitations for LCFF-related complaints. Information about progress, plans and expenditures is generated once a year and there is a delay from when parents and stakeholders receive and then analyze the information.

Partially accept: LCAPs are adopted by the governing board for a three-year period and updates to the LCAP are adopted every year by July 1. Education Code sections 52060-52061 (school districts); Education Code sections 52066-52067 (county offices of education). The reviewing authority approves LCAPs or annual updates that meet criteria by October 8. Education Code section 52070(d) (county superintendent approval for school district) and section 52070.5(d) (state superintendent approval for county office of education).  Because the LCAP or annual revision may be changed between the time it is adopted by the governing board and the time it is approved by the reviewing authority, section 4630 will be amended to specify that, for complaints relating to LCAPs, the statute of limitations will be one year from the date the reviewing authority approves the LCAP or annual update. That is, it will specify that for LCAP complaints, “one year from the date of the alleged violation” will mean one year from the date of the reviewing authority’s approval.

Partially reject: The requested timeline – two years from the date the governing board adopts the LCAP -- is too long. As stated, LCAPs are adopted every three years and updated every year. A complaint that goes back two years would be difficult and confusing to investigate, and an appropriate remedy for a harm which may have been corrected in the subsequent adoption or update would be meaningless. 

Comment: Regarding section 4631(a), it isn’t clear what happens if the parent does not grant the extension.

Reject: Section 4631(e) provides a 60-day timeline for the LEA to complete its Investigation Report, subject to any written agreement for an extension between the complainant and the LEA pursuant to section 4631(a). The regulations are sufficiently clear that if no written agreement for an extension is made, the 60-day timeline applies.

Comment: [Regarding the requirement in section 4631(e) that the LEA issue an investigation report within 60 days] “. . . we recommend shorter timelines and adding language for parents to request expediting the Investigation Report.”

Reject: No response required. The comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. The 60 days for the LEA to complete an investigation and issue a report is equivalent to the statutorily-mandated 60 days for the CDE to complete an investigation and issue a report when the CDE undertakes a direct investigation, per Education Code section 33315(a)(5). 

Comment: [Regarding the provision in section 4631(f) allowing the parties to engage in local mediation] “What would be helpful to practitioners, parents, and advocates would be sharing examples or resources on ways LEAs have successfully resolved UCP-related issues . . . “

Reject: No response required. The comment is not appropriate for regulations, but may be appropriate for guidance. Nothing in the regulations would bar LEAs or the CDE from providing resources.

Comment: Section 4632(a), which states that the 30-day timeline for appeal starts from the date of the Investigation Report, should be amended to add language to ensure the LEA will provide the Investigation Report to parents the same day it is completed, or to begin computing the period in which to appeal based on the date the LEA sent the Investigation Report to parents showing evidence as to whether it was e-mailed, mailed, hand-delivered, etc.

Reject: As for the method of computing the timeline for an appeal, as stated in the ISOR, the CDE does not have a basis to know the actual date the complainant received the Investigation Report, but the CDE can determine the date of the LEA Investigation Report from the face of the Report. Evidence Code sections 640 and 664 establish presumptions that a writing is truly dated and that an official duty is regularly performed, respectively, and so it is reasonable to presume that a Report was sent on the day it is dated. The regulations are sufficiently clear. 

Comment: Section 4632(c)(1) should be amended to delete the requirement that the complainant provide a copy of the locally-filed complaint on appeal, because the parent may not have kept a copy, and because the CDE requests the local complaint from the LEA pursuant to section 4633(a)(1). Alternatively, LEAs should be required, when providing a complainant with the LEA Investigation Report, to also provide the complainant with a copy of the complaint.

Reject: It is a reasonable requirement that, on appeal, the complainant provide the CDE with the local complaint, the local decision, and the basis for the appeal. If the complainant no longer has a copy of the local complaint, the complainant can request a copy from the LEA. While the CDE also requests a copy of the local complaint from the LEA on appeal, this simply serves the purpose of ensuring there is agreement between the parties as to identity of the complaint that is being appealed. 

Comment: Regarding requests for reconsideration of CDE appeal Decisions, section 4635(a) should be amended to replace “request reconsideration by the Superintendent” with “request reconsideration by the State Board of Education.” 

Reject: The UCP regulations assign responsibilities to the CDE and the State Superintendent of Public Instruction (who is the administrative head of the CDE) or his designee(s), but not the State Board of Education.  The statute does not assign the CDE authority to designate obligations to the State Board of Education. The requested amendment would be contrary to the Education Code.

Comment: [Regarding the requirement in section 4692(a) that investigations of preschool health and safety complaints begin within 10 days and be resolved within 30 days] “We strongly recommend adding a similar process for UCPs, especially for cases related to enrollment, bullying, and harassment. For complaints requiring extensions or longer periods to investigate, we recommend requiring LEAs to provide updates to the complainants on the status of an investigation.”

Reject: Section 4692(a) implements the requirement in Education Code section 8235.5(b) that investigations of state preschool health and safety complaints begin with 10 days of receipt of the complaint. Statutes contain no such requirement for other types of complaints. Nor do statutes contain any requirement that LEAs provide status updates on complaints requiring extensions or longer periods to investigate. 

Comment: The requirement in section 4693(b) that LEAs report data on preschool health and safety complaints should be expanded to cover all types of complaints.

Reject: Statutes require that the LEA regularly report data on two types of complaints.  Section 4686(b) requires that the LEA regularly report data relating to Williams complaints, implementing Education Code section 35186(d). Section 4693(b) requires that the LEA regularly report data on state preschool health and safety complaints, implementing Education Code section 8235.5(d). As for the request to require LEAs to regularly report data on other types of complaints, no statute requires this, and no response is required; the comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. 

Comment: Section 4693 should be amended to require that the CDE report on the number of preschool health and safety appeals it receives, declines, investigates and resolves.

Reject: Education Code section 8235.5(c) provides for the possibility of an appeal of a LEA resolution of a state preschool health and safety complaint to the CDE, but does not require that the CDE make any reports related to any such appeals. The comment would impose a regulatory requirement not required by a statute. 

Peggy Bittick, Title Ix Coordinator, Santa Clara Unified School District

Comment: The use of his/her in these regulations should be eliminated, and gender-neutral pronouns should be used.

Accept: The regulations have been amended accordingly, in the following sections: 3200(m); 4600(e), (u); 4630(d), (e); 4631(a); 4635(a), (c); 4650(a)(2); 4665 (a), (c); 4690(a), (c), (d); 4692(a), (c); 4694(c); 15581(b).

Comment: The term “Decision” [in sections 4633 and 4635] should be replaced by “Investigation Report.”

Reject: The regulations use the phrase LEA Investigation Report or CDE Investigation Report, as applicable, to refer to the report made by the agency performing the initial investigation. For clarity, the regulations use the phrase “Decision” to refer to the CDE’s appeal Decision, distinguishing it from an initial Investigation Report. 

Comment: Section 4622(b)(1), which requires that the LEA’s annual UCP notice identify the person(s) responsible for processing complaints, should be amended to allow the LEA to designate a particular position as responsible for investigating complaints and ensuring compliance, rather than a particular individual.

Accept: The subsection will be amended to state that the notice shall include the title of the position whose occupant is responsible for processing complaints, and the identity (identities) of the person(s) currently occupying that position, if known.

Comment: Sections 4692 through 4694, providing that a preschool health and safety complaint must be resolved within 30 days, can be appealed to the governing board of the LEA, and can be appealed to the CDE, should be amended to provide that the complaint must be resolved within 60 days, cannot be appealed to the governing board of the LEA, and can be appealed to the CDE.

Reject: These sections implement and track the language in the authorizing statute, Education Code section 8235.5. The proposed edits are contrary to the express language of the statutes. 

Comment: The regulations should be amended to state that translations into a particular language are required when 15% or more of students in a LEA speak that language. 

Reject: No response is required. The comment exceeds the scope and purpose of the proposed rulemaking because it does not address any amendments that are being proposed in these regulations. Section 4622(c) addresses the LEA’s translation responsibilities, referring to Education Code section 48985.

Christina Villegas, Human Resources, Sacramento City Unified School District

Comment: Is there a timeline within which LEAs must update their UCP policies and procedures after these regulations are adopted?

Reject: No response required. This is not a comment on the proposed amendments to the regulations.
 
After the 45-day comment period, the following changes were made to the proposed text of the regulations and sent out for a 15-day comment period (October 22-November 6, 2019):

General changes were made to the regulations to include grammatical edits and renumbering and/or relettering to reflect deletions or additions. 

MULTIPLE SECTIONS

SECTIONS 3200(m); 3204(a); 4600(e), (u); 4630(d), (e); 4631(a); 4635(a), (c); 4650(a)(2); 4665 (a), (c); 4690(a), (c), (d); 4692(a), (c); 4694(c); and 15581(b) are amended to include gender neutral pronouns.

SECTION 3200

Section 3200(a) is amended for consistency to remove the reference to “the Department,” because all references to the California Department of Education in this article will be to the “CDE.” This change is included in sections 3205(a) and (b).

Section 3200(c) is amended for clarity to state that a signature may be handwritten, typed (including in an email) or electronically generated, in order to conform with modern practice.

Section 3200(h) is amended to delete the reference to a school district governing board, as unnecessary, because LEA, which includes a school district, is already covered in section 3200(i). LEA, as defined in section 3200(i), also includes a charter school that participates in a SELPA as its own LEA.

Section 3200(i) is amended to add SELPA because the definition of LEA in Education Code section 56026.3 includes a SELPA.

Section 3200(n) is amended for clarity to specify that for complaints involving the CDE’s State Special Schools Division, state agency includes the CDE. This is because the CDE administers the California School for the Deaf, California School for the Blind, and the Diagnostic Centers, respectively, pursuant to Education Code sections 59002, 59102 and 59202.

SECTION 3204

Section 3204(c) is amended for clarity to add the phrase “at its discretion” to the statement as to the CDE seeking and obtaining information.

SECTION 4600

Sections 4600(a) and (e) are amended for clarity to state that a signature may be handwritten, typed (including in an email) or electronically generated, in order to conform with modern practice.

Section 4600(a) is amended for consistency to state that an appeal must be signed, consistent with the rule on complaints. 

Section 4600(e) is amended to clarify that a complaint may be filed anonymously pursuant to section 4630(g). 

Section 4600(n) is amended for accuracy to change the word “and” to “or,” clarifying that there are three distinct types of investigation reports.

SECTION 4610

Section 4610(e) is amended for accuracy to change the references to complaints “not listed in this section” to “complaints not described in subsection (b),” because subsection (b) describes rather than lists the types of complaints that are covered.

Section 4610(h) is amended to withdraw the previously proposed amendments, so that this subsection tracks the language in Education Code section 33315(a)(3).

SECTION 4611

Section 4611(c) is amended to state that the school district will notify the complainant of a DFEH referral “in writing,” rather than “by first class mail,” to reflect common current practices, and added, “in a timely manner,” to place some reasonable parameters around the timing of the notification.

SECTION 4622

Section 4622(a) is amended to delete, as unnecessary, the reference to “subsequent to written distribution,” following the reference to making the notice available on the website.

Section 4622(b)(1) is amended for clarity to state that the notice shall include the title of the position whose occupant is responsible for processing complaints, and the identity (identities) of the person(s) currently occupying that position, if known. 

Section 4622(b)(2) is amended for accuracy to change the reference to complaints “not listed in section 4610(b)” to “complaints not described in section 4610(b),” because subsection (b) describes rather than lists the types of complaints that are covered.

SECTION 4630

Section 4630(c) is amended for clarity, given the unique aspects of LCAP complaints, to specify that, for LCAP complaints, “one year from the date of the alleged violation” will mean one year from the date of the reviewing authority’s approval. 

Section 4630(d) was amended for completeness to change the references to “district superintendent” to include county superintendent or charter school administrator or similarly authorized charter school individual, because discrimination complaints may be filed with LEAs, which includes school districts, county offices of education, and charter schools as applicable, as defined in section 4600(p). 

Section 4630(e) is amended for accuracy to state that discrimination complaints may be filed, rather than shall be filed, because there is no requirement that any person file a discrimination complaint.

Section 4630(g) is amended for clarity to state that anonymous means without an identifying signature, to emphasize that this is an exception to the general rule stated in section 4600(e) that a complaint must be “signed.” 

SECTION 4631

Section 4631(e)(3) is amended for completeness to add after the reference to “including in the case of complaints related to sections (a)(1)(I), (J), (K) and (L) of Education Code section 33315,” the phrase “or as otherwise required by law,” to acknowledge that the law could amended in the future to impose this requirement in other types of complaints. 

Section 4631(e)(4) is amended for accuracy to change the reference to “a complaint not listed in section 4610(b)” to “a complaint not described in section 4610(b),” because subsection (b) describes rather than lists the types of complaints that are covered.

SECTION 4632

Section 4631(a) is amended for clarity to add the phrase “for a complaint described in Section 4610(b),” emphasizing, consistent with sections 4610(e) and 4631(e)(4), that a complainant may not appeal to the CDE an LEA Investigation Report that addresses a complaint not described in section 4610(b).

Section 4631(b) is amended for clarity to replace “whether” with “at least one of the following,” emphasizing that it is not required that the appeal specify more than one grounds.

Section 4631(d) is amended for clarity to emphasize that appeals that do not relate to subject matter described in section 4610(b) will not be processed.

Section 4631(d) is amended for clarity to change references to complainant to appellant because this section relates to appeals. This subsection is further amended for clarity to specify that the amended investigation report will address the complaint allegation not addressed in the original Investigation Report, and that the amended investigation report will inform the complainant of the right to separately appeal the amended investigation report with respect to the allegation not previously addressed. Additionally, clarification was added to this subsection to state explicitly that the CDE will proceed with its resolution of the appeal of the LEA Investigation Report as to allegation that have been addressed, even while, at the same time, the LEA is preparing an amended investigation report as to any allegations that the CDE identified as not having been addressed.

SECTION 4633

Section 4633(f)(1) is amended for clarity to substitute the phrase “for further processing, and instruct the LEA” for the phrase “in order” after the phrase “return the LEA Investigation Report to the LEA,” to emphasize that the CDE must provide specific direction to the LEA.

Section 4633(g)(3) is amended for completeness to add after the reference to “including in the case of complaints related to sections (a)(1)(I), (J), (K) and (L) of Education Code section 33315,” the phrase “or as otherwise required by law,” to acknowledge that the law could amended in the future to impose this requirement in other types of complaints.

Section 4633(h) is amended for clarity and organization to specifically enumerate the four exceptions to the 60-day rule, and to add the phrase “the CDE receives notice that” to the references to the matter being resolved at the local level or judicially decided, to emphasize that the parties should inform the CDE of such information. This subsection is further amended to change references to complainant to appellant because this section relates to appeals. 

SECTION 4640

Section 4640(b)(3) is amended for accuracy to change “if he or she believes as a matter of fact or law the LEA Investigation Report is incorrect” to “pursuant to Section 4632,” emphasizing that the complete statement of grounds for appeal is listed in that Section.

SECTION 4650

Section 4650(a)(2) is amended for accuracy to change the reference to anonymous complaints as in section 4630(f) to anonymous complaints as in section 4630(g), which is the correct reference. 

SECTION 4665

Section 4665(e) is amended for accuracy to add back the word “right” before the phrase “to appeal,” as the deletion of the word “right” in the proposed amendment was in error. 

SECTION 4690

Section 4690(a) is amended for clarity to state that the reference should be to LEAs that operate California state preschool programs as exempt from licensing pursuant to the Health and Safety Code, rather than LEAs exempt from licensing pursuant to the Health and Safety Code. 

SECTION 4691

Proposed section 4691(a) is added to assist complainants to require that LEAs, as part of the annual notice under section 4622, clearly indicate which state preschool programs are operating as exempt pursuant to Health and Safety Code Section 1596.792(o) and corresponding title 5 CCR health and safety regulations, and which state preschools are operating pursuant to the title 22 CCR licensing requirements. 

Renumbered section 4691(b), former section 4691(a) is amended for clarity to state that the reference should be to LEAs that operate California state preschool programs as exempt from licensing pursuant to the Health and Safety Code, rather than LEAs exempt from licensing pursuant to the Health and Safety Code.

SECTION 4692

Sections 4692(a), (b), and (c) are amended for clarity and consistency to replace references to district superintendent with references to district or county superintendent or charter school administrator or similarly authorized charter school individuals, to reflect that the LEAs to whom this regulation applies includes not only school districts but also county offices of education and charter schools. 

SECTION 4693

Section 4693(a) is amended for clarity and consistency to replace references to district superintendent with references to district or county superintendent or charter school administrator or similarly authorized charter school individuals, to reflect that the LEAs to whom this regulation applies includes not only school districts but also county offices of education and charter schools.

Section 4693(b) is amended for clarity to state that a county office of education need not report summarized data to the county superintendent on a quarterly basis; that requirement applies only to school districts and charter schools. 

SECTION 4694

Section 4694(a) is amended for clarity and consistency to replace references to district superintendent with references to district or county superintendent or charter school administrator or similarly authorized charter school individuals, to reflect that the LEAs to whom this regulation applies includes not only school districts but also county offices of education and charter schools.

SECTION 15584

Section 15584(d)(5) is amended, consistent with 7 Code of Federal Regulations part. 210.18(p)(1), to state that the appeals described herein must be postmarked within 15 calendar days of the date that the LEA or program operator that is not an LEA receives notice of denial of all or part of the claim for reimbursement. 

COMMENTS RECEIVED DURING THE 15-DAY NOTICE PERIOD AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC

The modified text was made available to the public from October 22, 2019 through 
November 6, 2019. The State Superintendent of Public Instruction received two written letters on on the modified text.

Kyle Kate Dudley, Assistant Director, California Lawyer for the Arts; Liz Guillen, Director of Legislative and Community Affairs, Public Advocates; Victor Leung, Deputy Litigation Director/Senior Staff Attorney, ACLU of Southern California; Kathy Sher, Legislative Attorney, ACLU of CA Center for Advocacy & Policy; and Araceli Simeon, Project Director, Parent Organization Network.

Comment: This letter summarized previous comments which were not accepted by the CDE.
No Action Taken: Since these comments did not address the changes noticed for the 15-day comment period, no action was necessary.

Deborah Escobedo, Senior Attorney, Racial Justice, Lawyers’ Committee For Civil Rights And Cynthia Rice, Director Of Litigation, Advocacy And Training; Curtis Davis, Equal Justice Works Fellow; Jodie Smith, Legal Director, California Rural Legal Assistance, Inc.

Comment: The 15-day Notice of Modifications Violates Both State and Federal Laws Because Limited English Proficient Parents of Children Enrolled in California Schools Have Been Excluded from this Process.

No Action Taken: Since these comments did not address the changes noticed for the 15-day comment period, no action was necessary. The CDE addressed a similar concern from the same commenters in their comments submitted during the 45-day comment period.

Comment: The 15-Day Notice of Modifications Is Confusing Because Some of the Paragraphs Are Incorrectly Numbered. The commenters suggested reissuing a corrected 15-day notice.

Reject: The CDE agrees that the numbering in the Notice of Modifications for the subsections for section 4632 is incorrect but we disagree that the error is confusing. It is clear that the subsections are related to section 4632 and the descriptions only make sense in regards to section 4632. Therefore, the CDE determined that a revised 15-day notice was not necessary based on this comment.
 
After the 15-day comment period, the following changes were made to the proposed text of the regulations and sent out for a second 15-day comment period (February 10, 2020 through February 25, 2020, inclusive): 
General changes were made to the regulations to include grammatical edits and renumbering and/or relettering to reflect deletions or additions

ADDITIONAL NONSUBSTANTIVE CHANGE
 
Government Code section 11138 has been deleted from the Notes sections throughout these proposed because it was repealed by Statutes 2016, chapter 870 (Senate Bill no. 1442), section 7, effective January 1, 2017.

SECTION 4622

Section 4622(a) is amended to delete the sentence, “The notice shall explain the LEA’s complaint process in a user-friendly manner.” This deletion is necessary because including this requirement could be determined to be a state mandated cost since there is no specified or implied requirement in the authorizing statute that LEAs provide a notice in a “user-friendly manner.” 

SECTION 4630

Sections 4630(a) and 4630(b) are deleted because these sections imposed new requirements for procedures for filing, receiving and documenting a complaint and therefore, could create a state mandated cost.

SECTION 4630

Section 4631(a) is amended to clarify that the time period that is subject to possible extension is the same 60-day time period referenced in section 4631(e).

[bookmark: _Hlk31634997]SECTION 4665

Relettered Section 4665(c), former Section 4665(b), is amended to correct an oversight. The word “Investigation” should have been underscored to indicate it was added to the proposed regulations. 

SECTION 15584

Sections 15584(a), 15584(b) and 15584(c) are amended to clarify that the CDE shall intervene directly “when notified of” the types of complaints described in these three sections.

COMMENTS RECEIVED DURING THE PERIOD THE SECOND 15-DAY NOTICE AND PROPOSED REGULATION TEXT WAS AVAILABLE TO THE PUBLIC

The modified text was made available to the public from February 10, 2020 through February 25, 2020, inclusive. The State Superintendent of Public Instruction received seven written letters on on the modified text.

Commenters:
· Amy Lemley, Executive Director, John Burton Advocates for Youth
· Alaina Moonves-Leb, Senior Staff Attorney, Alliance for Children’s Rights
· Haley Fagan, Director of Education Advocacy Project, East Bay Children’s Law Offices
· Rochelle Trochtenberg, California Foster Care Ombudsperson
· Megan Stanton-Trehan, Director and Adjunct Professor, Youth Justice Education Clinic, Loyola Law School

Comment:  The commenters requested that the proposed one-year statute of limitations in section 4630 exclude complaints involving the rights of foster youth, and/or that an alternative statute of limitations should be adopted for such complaints.  The commenters assert that Education Code section 33315(a) requires the CDE to revise its regulations as necessary to conform to laws protecting the education rights of foster youth in Education Code section 33315(a)(1)(H), and specifically that:

The Department has exceeded its regulatory authority in establishing a one-year statute of limitations in this area given the explicit statutory mandate to school districts to protect the education rights of foster youth including issuing partial credits regardless of when they were earned in the student’s high school years and the high likelihood that the complainant will not become aware of the issue until they are in their 11th or 12th grade years and preparing to graduate.

Reject:  No response required. This is not a comment on the amendments proposed during this second 15-day notice period. The comment appears to be referencing Education Code section 49069.5, which states that upon transfer of a foster youth the school shall compile the student’s records including a determination of full or partial credits earned, and provides that a complaint of noncompliance with the section is within the scope of the UCP.  No comments on this specific issue were received in response to either the 45-day notice or the first 15-notice for public comments. 

Commenters:
· Liz Guillen, Director of Legislative & Community Affairs,Public Advocates, Inc.; Kathy Sher, ACLU of California Center for Advocacy and Policy; Araceli Simeon, Parent Organization Network
· Jodie Smith, Cynthia L. Rice, and Curtis Davis, California Rural Legal Assistance, Inc.; Deborah Escobedo, Lawyers’ Committee for Civil Rights – San Francisco

Comment:  Section 4622(a) should retain the sentence, “The [LEA’s] notice shall explain the LEA’s complaint process in a user-friendly manner.”  Education Code section 33315(a)(3) requires the CDE to develop a pamphlet for parents that will explain the UCP in a user friendly manner.

Reject:  The sentence is being deleted because including this requirement could be determined to be a state mandated cost since there is no specified or implied requirement in the authorizing statute that LEAs provide a notice in a “user-friendly manner.” 

Comment:  Section 4630(a), which states, “Each LEA must have a procedure for the filing of complaints related to a matter listed in section 4610(b) of this chapter” should be retained. This sentence is important for any procedure to exist and be effective and uniform.

Reject:  Section 4621, which addresses policies and procedures for investigation and resolution of complaints, identifying the person(s) responsible for receiving a complaint, investigating a complaint and ensuring compliance, has been determined to impose state mandated costs. This sentence is being deleted from section 4630(a) because  it appears likely that this requirement would likewise be determined to impose state mandated costs.
.
Comment:  Section 4630(b), which states, “The procedure adopted pursuant to subsection (a) must include a process for receiving and documenting the receipt of complaints filed pursuant to this chapter,” should be retained. This sentence is important for any procedure to exist and be effective and uniform.

Reject: Section 4621, which addresses policies and procedures for investigation and resolution of complaints, identifying the person(s) responsible for receiving a complaint, investigating a complaint and ensuring compliance, has been determined to impose statemandated costs. The sentence is being deleted from section 4630(b) because it appears likely that this requirement would likewise be determined to impose state mandated costs.

Commenters:
· Jodie Smith, Cynthia L. Rice, and Curtis Davis, California Rural Legal Assistance, Inc.; Deborah Escobedo, Lawyers’ Committee for Civil Rights – San Francisco

Comment:  The documents related to the second 15-day notice were not translated into Spanish or any other language. The CDE should suspend the current UCP rulemaking process, rescind all documents related to the process, and translate all rulemaking documents in any new rulemaking proceeding into Spanish and other appropriate languages.

Reject:  The CDE complied with the applicable provisions of the Administrative Procedure Act, which does not require that all rulemaking documents be translated. 
FURTHER NONSUBSTANTIVE CHANGES
 
After the second 15-day public comment period, the CDE made the following nonsubstantive changes:

Section 4610(c)(1) is amended to correct a citation error. Previously, the section referenced title 34 of the Code of Federal Regulations; however, the correct citation is title 7 of the Code of Federal Regulations. This section now references the correct citation. 

Section 4630(a) is amended to correct an incorrect reference to a subsection. Previously, the section referenced subsection (d) of the same section; however, the correct reference is subsection (b) of section 4630. This section now references the correct subsection.

ALTERNATIVES DETERMINATION 

The State Superintendent of Public Instruction has determined that no alternative would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the proposed regulation or would be more cost effective to affected private persons and equally effective in implementing the statutory policy or other provisions of law. All alternatives were presented in the form of public comments.

LOCAL MANDATE DETERMINATION 

The proposed regulations do not impose any mandate on local agencies or school districts.
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