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UNIFORM COMPLAINT PROCEDURES

INTRODUCTION

California has Uniform Complaint Procedures (UCP) in Title 5 of the California Code of Regulations, Section 4600 et seq., adopted by the State Board of Education in 1991 pursuant to its general rulemaking authority. These sections describe a system of processing complaints alleging unlawful discrimination or violation of state laws or regulations concerning a number of specific activities or programs that receive state or federal funding. The procedures are required under the Title 34 of the Code of Federal Regulations, Part 299, Subpart F: Complaint Procedures. The 2005 amendments revised the regulations to address the Williams Case Settlement codified at Education Code Section 35186 relating to complaints of deficiencies at schools related to instructional materials, emergency or urgent facilities conditions that pose a threat to the health and safety of pupils or staff, and teacher vacancy or misassignment. The 2005 amendments also addressed and updated terminology in federal and state law; procedures for complaints relating to, and the specific groups entitled to protection from, discrimination; and investigation procedures. The 2013 amendments revised the regulations to address complaints relating to unlawful pupil fee laws codified at Education Code sections 49010 through 49013.

The proposed amendments to Title 5 are needed to address Assembly Bill (AB) 1808 (2018). Section 23 of AB 1808 directed the California Department of Education (CDE) to review the UCP regulations and commence rulemaking proceedings on or before March 31, 2019, to conform them as necessary to: enumerate additional activities or programs that the Legislature had made subject to the UCP in recent years; reference the federal provisions governing special education and child nutrition program complaints, as well as any UCP provisions still applicable to such complaints; and clarify timelines for the CDE’s issuance of both direct investigation reports and written appeal decisions. Section 9 of AB 1808 made complaints of health and safety issues in state preschools in license-exempt local educational agencies (LEAs) subject to the UCP.
 
PROBLEM AGENCY INTENDS TO ADDRESS

These regulations fulfill the Legislature’s directive in AB 1808 described above. In doing so, they align the regulations to current law. In addition to fulfilling the specific directives in AB 1808, the CDE takes the opportunity in these regulations to propose other changes that: update terminology; reflect changes in state and federal law; achieve clarity and consistency; and achieve more efficient administration of the UCP.
 
BENEFITS ANTICIPATED FROM REGULATORY ACTION

Amending these regulations will have specific benefits, including aligning them with current law, providing appropriate clarity and consistency, and ensuring more efficient administration of the UCP.

SPECIFIC PURPOSE OF EACH SECTION – GOV. CODE SECTION 11346.2(b)(1)

The specific purpose of each adoption or amendment, and the rationale for the determination that each adoption or amendment is reasonably necessary to carry out the purpose of which it is proposed, together with a description of the public problem, administrative requirement, or other condition or circumstance that each adoption or amendment is intended to address, is as follows:

General changes were made to the proposed regulations to include grammatical edits, and renumbering and/or relettering to reflect deletions or additions.

Division 1. California Department of Education
Chapter 3. Individuals with Exceptional Needs
Subchapter 1. Special Education
Article 7. Procedural Safeguards
SECTION 3080

Section 3080(a) is amended to conform with AB 1808 (2018), Section 23, adding new Education Code Section 33315(a)(2) relating to special education complaints. The amendment clarifies that such complaints are no longer subject to the UCP, and that additional provisions that go beyond the federal regulations relating to special education complaints are addressed in proposed sections 3200 through 3204. 

Article 9. Filing of a Complaint

PROPOSED SECTION 3200

Proposed Section 3200 is added to specify definitions relevant to special education complaints.

PROPOSED SECTION 3201

Proposed Section 3201 is added to clarify the state scope of special education complaints. Sections 3201(a) and (b) specify the federal and state laws that define the scope of the complaints. Section 3201(c)(1) reflects current practice based on guidance from the U.S. Office of Special Education Programs in Letter to Shaw, stating that even if a settlement agreement was not incorporated into an individualized educational program or an Office of Administrative Hearings order, the state education agency must investigate if the complaint alleges a denial of Free Appropriate Public Education (FAPE) based on a failure to provide the placement or services called for in the settlement agreement. Section 3201(c)(2) is derived from former Section 4650(a)(7)(B), which is being deleted, and is consistent with title 34 Code of Federal Regulations Section 300.152(c)(3). Section 3201(c)(3) is derived from former section 4650(a)(7)(A), which is proposed to be deleted. Section 3201(c)(4) is derived from former section 4650(a)(7)(C), which is proposed to be deleted.
 
PROPOSED SECTION 3202

Proposed Section 3202 is added to set forth the relevant federal regulations on filing a complaint for organization and clarity so that all relevant information can be found in one section of the regulations. 

PROPOSED SECTION 3203

Proposed Section 3203 is added to clarify the effect of a party’s non-cooperation in the complaint process. Section 3203(b) is derived from renumbered Section 4663(d) (former Section 4663(c)). Section 3203(c) is derived from renumbered Section 4663 (e) (former Section 4663(d)).

SECTION 3204

Section 3204 is added to confirm that although the federal regulations are silent on reconsiderations, a state reconsideration process will continue to apply. This section sets forth the process to be followed by the CDE. Section 3204 is derived from Section 4665. 

SECTION 3205

Proposed Section 3205 is added to set forth the CDE’s enforcement options when a local or state agency fails to take required corrective actions in a special education matter.

Chapter 5.1. Uniform Complaint Procedures
Subchapter 1. Complaint Procedures
Article 1. Definitions

SECTION 4600

Section 4600(a) is amended for clarity, as the former definition was awkwardly worded. 

Section 4600(b) is amended for clarity, as the former definition was awkwardly worded. This section further defines a term used in the definition of “teacher vacancy” in Education Code Section 35186(h)(3).
 
Section 4600(c) is amended to add “Department”, because these regulations use both CDE and Department to refer to the California Department of Education.

Section 4600(e) is amended to add that a complaint filed on behalf of an individual student may only be filed by that student or his or her authorized representative, and cannot be filed by other parties described in Section 4600(d). This amendment is necessary to address a concern expressed to the CDE by a parent after a third party filed a complaint on behalf of a student without the parent’s knowledge or permission. This section is also amended to change “public agency” to “local agency” because the definition for “public agency” in current section 4600(s) is proposed to be deleted as explained below. 

Section 4600(k) is deleted as unnecessary because the term “educational institution” is not used in these regulations.

Proposed Section 4600(n) is added to include a definition of Investigation Report for clarity as to the various uses of the term in these regulations.

Section 4600(o) is amended to delete the reference to school district governing board as unnecessary. School district governing boards are generally considered as a local education agency, which is defined in Section 4600(p).

Section 4600(p) is amended to delete the reference to “direct-funded” charter school, as that is not a term use in the Education Code. 

Section 4600(q), is amended to refer to “local” mediation, because the reference to state mediation in Section 4660(a)(2) is being deleted. The remaining references to mediation in these regulations, in Sections 4631(f) and 4650(a)(4), are to local mediation only.

Section 4600(s) is deleted because it is unnecessary since “local agency” is defined in Section 4600(o) and the definition for “state agency” in Section 4600(w) is proposed to be deleted, as explained below. 

Renumbered Section 4600(u), former Section 4600(v) is amended to add “Superintendent,” because these regulations use both SSPI and Superintendent to refer to the State Superintendent of Public Instruction.

Former Section 4600(w) is deleted to be consistent with AB 1808 (2018), Section 23, new Education Code 33315(a)(2). This is necessary because AB 1808 has removed complaints regarding special education programs from the UCP, and Government Code Section 7570 et seq. refers to complaints about certain special education services (occupational therapy and physical therapy).

Former Section 4600(x) is deleted to remove the definition of a state mediation agreement, because the section that refers to a state mediation agreement, Section 4660(a)(2), is proposed to be deleted. 

Article 2. Purpose and Scope

SECTION 4610

Section 4610(a) is amended for clarity and consistency with AB 1808, Section 23, new Education Code Section 33315. Instead of listing discrimination complaints separately from the “programs” to which UCP applies, these regulations are now reorganized to refer to complaints about programs and “other specified subject matter,” the latter which in Subsection (b), now includes discrimination complaints.
 
Section 4610(b) is amended for clarity and consistency with AB 1808, Section 23, new Education Code Section 33315(a)(1). 

Former Section 4610(c) is deleted because the scope of the chapter is now defined by section 4610(b).

Proposed Section 4610(c) is added to address Child Nutrition Programs, consistent with AB 1808 (2018), Section 23, adding new Education Code Section 33315(a)(2).

Former Section 4610(d) is deleted because the scope of the chapter is now defined by section 4610(b).

Proposed Section 4610(d) is added to address Special Education Programs, consistent with AB 1808 (2018), Section 23, adding new Education Code Section 33315(a)(2).

Section 4610(e) is amended, consistent with the proposed amendment to Section 4631, to state that if an LEA uses its UCP to address a complaint not listed as being within the scope of the UCP, the LEA Investigation Report may not be appealed to the CDE pursuant to Section 4632. This amendment is necessary to clarify that the CDE’s jurisdiction on appeal is limited to those subject matter areas specifically enumerated in Section 4610(b)(1) through (15), as well as any subject matter areas subsequently added to the UCP by statute. This addresses the concern that LEAs have incorrectly informed complainants of the right to appeal certain Investigation Reports to the CDE, only to learn from the CDE that the CDE does not have jurisdiction over the appeal. 

Proposed Section 4610(f) is added for clarity and reorganization to state that Williams complaints are addressed in a different article, and that facilities complaints may be appealed to the CDE.

Proposed Section 4610(g) is added, consistent with AB 1808 (2018), Section 9, adding new Education code Section 8235.5, to clarify that state preschool health and safety complaints are addressed in a different article, and may be appealed to the CDE. 

Renumbered Section 4610(h), former Section 4610(f), is amended for clarity to reflect that the pamphlet referenced in new Education Code Section 33315(a)(3) has already been developed.

SECTION 4611

Section 4611(a) is amended to delete the reference to section 4650(a)(8)(C) to be consistent with AB 1808, Section 23 (2018), new Education Code section 33315(a)(2), relating to complaints regarding special education programs. Although the previous reference to section 4650(a)(8)(C), was in error, as the reference should have been to section 4650(a)(7)(C), this correction is unnecessary because the entire reference is being deleted. 

Section 4611(b) is amended to delete the reference to referring health and safety complaints about a license-exempt child development program to the child development regional administrator because this section involves only referring complaint issues to agencies other than the CDE. This section is further amended for clarity to move the phrase “licensed facilities” to earlier in the sentence.

Section 4611(c) is amended to delete the reference to Title 22, Code of California Regulations, Section 98410, which has been repealed. 

Section 4611(d) is deleted because section 4611 involves only referring complaint issues to agencies other than the CDE.

Article 3. Local Educational Agency (LEA) Compliance

SECTION 4620

Section 4620 is amended for clarity to change “insure” to “ensure.” This section is further amended to add “authorized designee” to governing board, consistent with Education Code Section 35161.

SECTION 4621

Section 4621(a) is amended to add a reference to direct-funded charter schools, consistent with Section 4600(p). This section is further amended to add “authorized designee” to governing board, consistent with Education Code Section 35161.

Section 4621(c) is amended for clarity and reorganization to delete the references to Williams complaints. Proposed new Section 4610(f) indicates that Williams complaints are addressed in a different article, so the reference “excepting” Williams complaints in this and other subsequent sections is now unnecessary. Also, the specific reference to a complaint form for Williams complaints is deleted because the statute, Education Code Section 35186(a)(1) and (2), already references a complaint form for Williams complaints and it is unnecessary to repeat this in regulations.

SECTION 4622

Section 4622(a) is amended to state that the notice shall explain the LEA’s complaint process in a user-friendly manner. The section is also amended to pluralize “district advisory committee” because some school districts have more than one advisory committee. 

Section 4622(b) is amended, consistent with amended section 4610(e), to indicate that the right to appeal an LEA Investigation Report to the CDE does not apply when the LEA has used its local uniform complaint procedures to address a complaint not listed in section 4610(b). The section is further amended in proposed subsection (b)(4), consistent with AB 1808 (2018), Section 23, new Education Code Section 33315(a)(7) to state that the Notice shall comply with Education Code Section 33315(a)(7).
 
Article 4. Local Complaint Procedures

SECTION 4630

Section 4630(a) is amended for clarity and reorganization to delete the references to Williams complaints under sections 4680-4687. Proposed new Section 4610(f) indicates that Williams complaints are addressed in a different article, so the reference “excepting” Williams complaints in this and other subsequent sections is now unnecessary. The section is also amended to delete the reference to exceptions for discrimination, harassment, intimidation or bullying complaints, and pupil fees complaints. This is necessary to be consistent with AB 1808 (2018), Section 23, new Education Code Section 33315(a)(1), which lists these two types of complaints as being part of the subject matter of the UCP, rather than listing them separately from the “programs” that are subject to the UCP, and to be consistent with the corresponding proposed amendments to Section 4610 to these regulations.
 
Proposed Section 4630(b) is added to describe the required complaint process. 

Proposed Section 4630(c) is added to establish a general rule of a one-year statute of limitations. The reference in the former Section 4630(b), renumbered as Section 4630(d), to a six-month statute of limitations for discrimination, harassment, intimidation and bullying complaints is retained as an exception. Currently there is only one type of complaint, besides discrimination complaints, for which the UCP provides a statute of limitations: one year for pupil fee complaints in the former Section 4630(c)(2). This change is necessary to ensure that complainants pursue their claims with reasonable diligence, the responding party still has evidence relevant to the claim, responding parties will not have to defend stale claims, and there is a consistent statute of limitations for all complaints (with the exception of discrimination). Given that the education system operates on a schedule of academic years and fiscal years, the one-year statute of limitations is reasonable.

Renumbered Section 4630(e), former Section 4630(b)(1) is amended to add, consistent with Section 4600(e), that a complaint about an individual student may be filed by a duly authorized representative.

Former Section 4630(c)(2) is deleted as unnecessary, because proposed Section 4630(c) will substitute a one-year statute of limitations for all complaints, except discrimination. Therefore there is no need for a separate subsection specifying a one-year statute of limitations for pupil fee complaints.

Renumbered Section 4630(g), former Section 4630(c)(3), is amended to add that not only may pupil fee complaints be filed anonymously under specified conditions per Education Code Section 49013(b), but also Local Control and Accountability Plan complaints may be filed anonymously under specified conditions per Education Code Section 52075(b), as stated in AB 97 (2013).

SECTION 4631

Section 4631(a) is amended for clarity and reorganization to delete the reference to an exception for Williams complaints under sections 4680 through 4687. Proposed new Section 4610(f) indicates that Williams complaints are addressed in a different article, so the reference “excepting” Williams complaints in this and other subsequent Sections is now unnecessary. Section 4631 is also amended to change the reference to a LEA’s “Decision” to “LEA Investigation Report.” This change will be made for clarity throughout these regulations, in order to distinguish an Investigation Report issued by a LEA pursuant to Section 4631 or the CDE pursuant to Section 4664 from an appeal Decision issued by the CDE pursuant to Section 4633 in response to a complainant’s appeal of a LEA Investigation Report. 

Section 4631(b) is amended for clarity to delete the reference to presenting the complaint, as the meaning of the phrase is unclear and the process for providing an opportunity for the complainant to give input is sufficiently addressed without that phrase.

Section 4631(e) is amended to change Decision to LEA Investigation Report, consistent with the proposed amendment to Section 4631(a). This section is further amended to indicate that the LEA Investigation Report “shall” rather than “should” contain certain elements, for consistency with the use of shall elsewhere in these regulations, and because shall is the more commonly used term to indicate that an action is mandatory.

Section 4631(e)(2) is amended to provide further clarity as to what the LEA’s conclusion of law must address.

Former Sections 4631(e)(3) and (4) are deleted as unnecessary, because the content of the LEA Investigation Report is sufficiently addressed by the references in sections 4631(e)(1), (2) and renumbered (3)(former (5)) to findings of fact, conclusions of law, and corrective actions as appropriate. 

Renumbered Section 4631(e)(3), former Section 4631(e)(5), is amended to reflect current law and to be consistent with AB 1808 (2018), Section 23, new Education Code section 33315(a)(6). Specifically, this subsection is updated to indicate that a remedy to all affected pupils must be provided not only with respect to a pupil fees complaint, but also with respect to courses of study pursuant to Education Code Section 51228.3(c), instructional minutes for physical education pursuant to Education Code Section 51223(b)(3), and Local Control and Accountability Plans pursuant to Education Code Section 52075(d). 

Renumbered Section 4631(e)(4), former Section 4631(e)(6), is amended, consistent with the proposed amendment to Section 4610(e), to state that a LEA’s Investigation Report does not need to inform the complainant of the right to appeal the LEA’s Investigation Report to the CDE if the LEA has used its local UCP to address a complaint about a subject matter not listed in section 4610(b).

Section 4631(f) is amended to add the word “local,” because all references to mediation are now to local mediation only.

Article 4.5. Appeal of LEA Investigation Report 

The title of Article 4.5 is amended for consistency to substitute “Investigation Report” for Decision. As noted above, this change will be made for clarity throughout these regulations, in order to distinguish an Investigation Report issued by a LEA pursuant to Section 4631 or the CDE pursuant to Section 4664 from an appeal Decision issued by the CDE pursuant to Section 4633 in response to a complainant’s appeal of a LEA Investigation Report.

SECTION 4632

Section 4632 is amended to change references to Decision to LEA Investigation Report throughout, consistent with proposed amendments to sections 4631(a) and (e). 

Section 4632(a) is amended to change the start date for computing the period in which to appeal to the CDE from the date the complainant received the Investigation Report to the date of the report, since the CDE does not have a basis to know the date the complainant received the LEA Investigation Report. Section 4632(a) is further amended to change the appeal time from 15 days to 30 days. This latter amendment is necessary to address a concern that 15 days is an unduly short amount of time within which to appeal. The proposed 30 days reflects a more common legal standard. 

This section is further amended for clarity and reorganization to delete the reference to an exception for two types of Williams complaints under sections 4681 through 4682. Proposed new section 4610(f) indicates that Williams complaints are addressed in a different article, so the reference “excepting” Williams complaints in this and other sections is now unnecessary.

Section 4632(b) is amended to expand the existing two bases for appeal from incorrect facts or misapplied law (designated as proposed Section 4632(b)(3) and (4)), by adding three more bases for appeal designated as proposed Sections 4632(b)(1),(2) and (5) (failure to follow complaint procedures, lack of material findings of fact necessary to reach a conclusion of law, and lack of proper remedy). 

Proposed section 4632(b)(1) is added to include failure to follow complaint procedures because in some instances, this is a more accurate description of the grounds for appeal than incorrect facts or misapplied law. This is also necessary for consistency because although current sections 4633(d)(1) and (i)(1) require the CDE to address, on appeal, whether the LEA followed its complaint procedures, the regulations do not currently provide for the complainant to raise this issue as a grounds for appeal. 

Proposed section 4632(b)(2) is added to include lack of material findings of fact necessary to reach a conclusion of law because in some instances, this is a more accurate description of the grounds for appeal than incorrect facts or misapplied law. This is also necessary for consistency because although current Section 4633(f) indicates that the CDE may determine on appeal that the Investigation Report lacks findings of fact as to the subject of the appeal, the regulations do not currently provide for the complainant to raise this issue as a grounds for appeal. The word “material” is used to modify “findings of fact” because an assertion of a lack of findings of fact that are not relevant to the conclusion of law is not a valid basis for appeal.

Proposed Section 4632(b)(3) is added to change the previous term “facts are incorrect” in Section 4632(b) to “The material findings of fact in the Investigation Report are not supported by substantial evidence” for two reasons. First, this terminology is consistent with the provisions in existing Section 4633(d)(2) that the CDE must determine on appeal whether the factual findings in the LEA Investigation Report are supported by substantial evidence. Second, the word material is added to the term findings of fact because an assertion of error in findings of fact that are not relevant to the conclusion of law is not a valid basis for appeal. 

Proposed section 4632(b)(4) is added to change the previous term “law is misapplied” in Section 4632(b) to “the legal conclusion is inconsistent with the law.” This amendment is necessary for consistency because the terminology is consistent with the provisions in existing Sections 4633(e) and (g) that the CDE must determine on appeal whether the conclusions of law are correct and not contrary to law. 

Proposed section 4632(b)(5) is added to include lack of proper remedy because in some instances, this is a more accurate description of the grounds for appeal than incorrect facts or misapplied law. For example, the LEA may find itself out of compliance with the law, and on appeal the complainant may dispute the remedy only. In addition, with respect to lack of proper remedy, not only does former Section 4631(e)(5) and proposed Section 4631(e)(3) require corrective actions when appropriate, the law now identifies four areas in which the corrective action must specifically include a remedy to the affected pupil: pupil fees as stated in Education Code Section 49013(d); courses of study pursuant to Education Code Section 51228.3(c); instructional minutes for physical education pursuant to Education Code Section 51223(b)(3), and Local Control and Accountability Plans pursuant to Education Code Section 52075(d). 

Proposed Section 4632(d) is added to state that appeals that do not comply with requirements will not be processed. This is important to clarify for all parties that the CDE’s legal obligation to process an appeal is not triggered unless the complainant has complied. 

Renumbered Section 4632(f), former 4632(e), is amended to provide more detail and clarity to the process that occurs after the CDE sends a matter back to the LEA for failure to address an allegation in the complaint.

SECTION 4633

Section 4633 is amended to change references to the LEA Decision to LEA Investigation Report in all occurrences, to be consistent with proposed amendments to sections 4631 and 4632. Remaining references to Decision refer to the CDE’s Decision on appeal. 

Section 4633(a) is amended to clarify that this section only applies when the requirements to trigger the CDE’s obligation to process the appeal have been met. This section is also amended to add a time requirement, specifically that the LEA must forward the required information to the CDE within 10 days. This is necessary because pursuant to AB 1818, Section 23, new Education Code Section 33315(a)(4), the CDE has a 60-day timeline to process the appeal, and delays by the LEA interfere with the CDE’s ability to do so. For this reason, Section 4633(a) is further amended to state that the LEA’s failure to meet the 10-day requirement may result in the CDE ruling on the appeal without considering the LEA’s information. 

Former Section 4633(a)(3) is deleted because the LEA’s Investigation Report is required to meet certain content requirements, and the CDE must base its appeal Decision on an analysis of the other information supplied pursuant to Sections 4633(a)(1) through (4) and (6), unless the CDE requests additional information pursuant to Section 4633(a)(7) or (c). This section unnecessarily invites the LEA to supplement its Investigation Report with “a summary of the nature and extent of the investigation conducted by the LEA” that is not a required element of the LEA’s Report pursuant to section 4631 and that the CDE has not requested pursuant to Section 4633(a)(7) or (c), and that therefore should not be considered. 

Section 4633(b) is amended to emphasize that the CDE will not “consider” the information described. This section is also amended to clarify that the CDE’s ability to maintain confidentiality of information in the investigation file is governed by privacy laws. 

Section 4633(d) is amended to delete the reference to the summary of the nature and extent of the investigation conducted by the LEA for the same reasons discussed with regard to former Section 4633(a)(3) above. This section is further amended to align elements of and terminology used for CDE’s required determinations on appeal to the bases for appeal discussed above in proposed Section 4632(b). Specifically, Section 4633(d)(2) is amended to be aligned with proposed Section 4632(b)(2), and sections 4633(d)(3), (4) and (5) are added to be aligned with proposed sections 4632(b)(3), (4), and (5).

Former Section 4633(e) is deleted because it is addressed in proposed Section 4633(d)(4).

Former Section 4633(f) is deleted because it is being addressed in renumbered Section 4633(f)(1).

Renumbered Section 4633(e), former Section 4633(g), is amended and reorganized to clarify that if the LEA Investigation Report meets the criteria in amended Section 4633(d), the appeal shall be denied.

Proposed Section 4633(f), incorporating former Section 4633(h)(1), (2), and (3), is added and reorganized to clarify the CDE’s three options for addressing an LEA Investigation Report deemed deficient upon analysis of the criteria in proposed Section 4633(d): return the return the Report to the LEA to correct the deficiencies, issue an amended report and notify the complainant of the right to appeal; issue an appeal Decision; or conduct a further investigation and then issue a Decision. 

Renumbered Section 4633(g), former Section 4633(i), is amended to clarify the required elements of the CDE’s written appeal Decision. 

Renumbered Section 4633(g)(2), former Section 4633(i)(2) is amended to clarify that the CDE makes a determination as to the LEA’s findings and conclusions, rather than making its own findings and conclusions.

Renumbered Section 4633(g)(3), former Section 4633(i)(3) is amended to reflect, consistent with proposed Section 4631(e)(3), that AB 1808 (2018), Section 23, adding new Education Code Section 33315(a)(6), now identifies four specific areas in which the corrective action must include a remedy to the affected pupil: pupil fees as stated in Education Code Section 49013(d); courses of study pursuant to Education Code Section 51228.3(c), instructional minutes for physical education pursuant to Education Code Section 51223(b)(3), and Local Control and Accountability Plans pursuant to Education Code Section 52075(d). 

Renumbered Section 4633(h), former Section 4633(j), is amended to clarify that, pursuant to AB 1808 (2018), Section 23, adding new Education Code Section 33315(a)(4), the CDE now has 60 days to complete all appeals, unless an exception is met (written agreement with complainant, documentation of exceptional circumstances, or the matter has been resolved at the local level or judicially decided).

PROPOSED SECTION 4635

Proposed Section 4635 is added to clarify that a reconsideration process will apply to the CDE’s own appeal Decision. (The reconsideration process described in section 4665 states only that it applies to appeals of LEA Investigation Reports to the CDE.) This is necessary because complainants and LEAs have asserted that they are unsure if reconsideration is available for one of the CDE’s own appeal Decisions. This process largely mirrors the existing process described in Section 4665, and incorporates certain changes that are being proposed to Section 4665. 

Proposed Section 4635(a) is added to allow 30 days to submit a request for reconsideration, instead of 35, because 30 days is a more common time limitation. This section computes the 30 days to begin from the date of the CDE’s appeal Decision, rather than the date the appeal Decision is received by the parties, because the CDE has no basis of knowledge as to when the appeal Decision is received by the parties. Additionally, this section specifies the required content of the request for reconsideration of a CDE appeal Decision issued pursuant to proposed Section 4633(f)(2) or (3), in alignment with the required determinations in the CDE’s appeal Decision as described in proposed amended Section 4633(g). 

Proposed Section 4635(b) is added to establish a standard for evaluating new information on an appeal of a CDE appeal Decision, to address a concern as to the admissibility of new information at this stage of the process. 

Proposed Section 4635(c) is added to allow 60 days for the CDE’s review, instead of 35, because of the complex nature of some of the requests for reconsideration. Proposed Section 4635(c) confirms that the CDE shall, instead of may, provide a written response to the request for reconsideration. Proposed Section 4635(c) also modifies the wording of the CDE’s options for its written response on reconsideration (denial, or modification of the appeal Decision) for clarity.

Article 5. State Complaint Procedures

SECTION 4640

Section 4640 is amended to delete the header “Referral to the LEA for Local Resolution” as unnecessary.

Section 4640(b) is amended to change the reference to “by first class mail” to “in writing” to reflect common current practices. 

Section 4640(b)(3) is amended to change the reference to the LEA Decision to the LEA Investigation Report. 

Article 6. Direct State Intervention

SECTION 4650 

Section 4650(a) is amended for clarity and reorganization to delete the reference to an exception for Williams complaints under sections 4680, 4681, 4882 and 4683. Proposed Section 4610(f) indicates that Williams complaints are addressed in a different article, so the reference “excepting” Williams complaints in this and other subsequent sections is now unnecessary. Section 4650(a) is further amended to change the standard for CDE direct intervention from mandatory to permissive, because there is an emphasis in the UCP on local investigations.
 
Section 4650(a)(1) is amended to delete the reference to the CDE verifying the complainant’s allegation, because it is impractical for the CDE to verify the complainant’s allegation at an initial pre-investigation stage designed to determine whether the CDE should directly investigate.
 
Former Section 4650(a)(2) is deleted to remove the reference to Child Nutrition programs, pursuant to AB 1818 (2018), Section 23, new Education Code 33315(a)(2). Complaints alleging that an agency that is not a LEA has violated the law relating to the Child Nutrition program are being addressed in proposed Section 15580(b). This deletion also removes the reference to complaints alleging that an agency that is not a LEA violated laws relating to a Child Care and Development program, because Section 4650(a) now addresses only permissive rather than mandatory direct CDE intervention. Direct CDE intervention for complaints alleging that an agency that is not an LEA violated laws relating to a Child Care and Development program is mandatory, because such agencies do not have a UCP process. Therefore, the portion of Section 4650(a)(2) that relates to Child Care and Development is moved for reorganization to proposed Section 4650(b), as discussed below.

Renumbered Section 4650(a)(2), former Section 4650(a)(3), is amended to delete the reference to an exception for pupil fee complaints, because although complaints regarding pupil fees and Local Control and Accountability Plans can be filed with the LEA anonymously under specified conditions per Education Code sections 49013(b) and 52075(b), respectively, this does not mean that such complaints must be “exempted” from this subsection, which provides that a request for anonymity based on fear of retaliation is a permissive basis for direct intervention by the CDE.

Renumbered Section 4650(a)(3), former Section 4650(a)(4) is amended to change the reference to the LEA Decision to the LEA Investigation Report, and to add a reference to the CDE’s appeal Decision.

Renumbered Section 4650(a)(4), former Section 4650(a)(5) is amended to delete the reference to the CDE verifying the complainant’s allegation, because it is impractical for the CDE to verify the complainant’s allegation at an initial pre-investigation stage designed to determine whether the CDE should directly investigate. Former Section 4650(a)(5) is further amended to change the reference to the LEA Decision to the LEA Investigation Report.

Renumbered Section 4650(a)(5), former Section 4650(a)(6) is amended to delete the reference to the CDE verifying the complainant’s allegation, because it is impractical for the CDE to verify the complainant’s allegation at an initial pre-investigation stage designed to determine whether the CDE should directly investigate.
 
Former Section 4650(a)(7) is deleted pursuant to AB 1818 (2018), Section 23, new Education Code Section 33315(a)(2), relating to complaints regarding special education programs. Portions of former 4650(a)(7) are retained in proposed new Section 3201 within the special education section. 

Proposed Section 4650(b) is added to clarify that the CDE shall directly intervene on complaints alleging that an agency that is not an LEA that violated laws relating to a Child Care and Development Program. 

Renumbered Section 4650(c), former Section 4650(b), is amended to clarify that the basis for CDE’s direct intervention may be permissive under amended subsection (a) or mandatory under proposed subsection (b), and is further amended to delete the reference to Former Section 4650(a)(7), which has been deleted. 

SECTION 4651

Section 4651 is amended to shorten for clarity and to change the reference to a LEA Decision to a LEA Investigation Report, and to change “first class mail” to the broader statement “in writing” to account for methods of transmitting written communication other than first class mail.

Proposed Section 4651(b) is added to address a specific situation in which the complainant seeks anonymity but the CDE does not accept the complaint for direct intervention.

Article 7. State Investigation Procedures
SECTION 4660

Section 4660 is deleted because as to subsection (a)(1), the reference to alternative methods to resolve the allegations in the complaint is unclear and unnecessary; as to subsection (a)(2), it is inadvisable for the CDE to attempt to mediate a dispute because if mediation is unsuccessful, the CDE must then adjudicate the dispute it attempted to mediate; and as to subsection (a)(3), Department investigation procedures are already addressed in Section 4663, and it is unnecessary to regulate that the CDE will not investigate a matter that the parties have settled.

SECTION 4662

Section 4662 is deleted for clarity and organization because there is not a need for a separate section relating to CDE investigation timelines. 

Section 4662(a) is deleted as unnecessary because the parties are given the opportunity to present information and to receive the CDE’s Investigation Report.

Section 4662(b) is deleted for reorganization purposes because it is already addressed in amended section 4664(b), relating to the timeline for the CDE Investigation Report.

SECTION 4663

Section 4663(b) is amended to delete the reference to presenting the complaint for clarity, as the meaning of the phrase is unclear and the process for providing an opportunity for the complainant to give input is sufficiently addressed without that phrase.

SECTION 4664

Section 4664(a) is amended to clarify that when the CDE directly intervenes, it issues a Department, or CDE, Investigation Report, as distinguished from a CDE appeal decision when the CDE processes an appeal from a LEA Investigation Report. 

Section 4664(a)(6) is amended to add the word “corrective” to required actions, for consistency with the use of the phrase corrective actions elsewhere in the UCP. This section is further amended to indicate that corrective actions may be assigned not only to LEAs but in certain circumstances to other public agencies as defined in section 3200.

Former Section 4664(a)(7) is deleted because Section 4664(a)(6) mandates that the CDE identify corrective actions, when applicable, that the LEA is required to perform, and it is unnecessary for these regulations to mandate that the CDE identify recommended actions, when applicable, that the LEA is not required to perform. 

Renumbered Section 4664(a)(8), former Section 4664(a)(9), is amended to change the timeline for requesting reconsideration from 35 days to 30 days, which is a more common standard, and to change the start date for computing time from the date of receipt of the report to the date of the report, because the CDE has no basis of knowledge as to when the report is received. 

Renumbered Section 4665(a)(9), former Section 4664(a)(10) is amended to clarify that as to any program for which there is a right of appeal to the U.S. Secretary of Education, the parties shall be notified of that right. 

Section 4664(b) is amended to comport with AB 1808 (2018), Section 23, adding new Education Code section 33315(a)(5), relating to the timeline for issuance of a CDE Investigation Report, and to note that exceptions to the timeline include the matter has been resolved at the local level or judicially decided.
 
SECTION 4665

The heading for Section 4665 is amended to remove the word “discretionary.” As noted below with respect to former Section 4665(b) and proposed Section 4665(c), this subsection is being amended to confirm that the CDE shall, instead of may, provide a written response to the request for reconsideration. This is codifying the CDE’s actual practice, and is necessary to ensure that the requestor has a clear understanding of the outcome of his/her request.

Section 4665(a) is amended to change the deadline for submitting a request for reconsideration from 35 days to 30 days, because 30 days is a more common standard. Subsection (a) is further amended to compute the 30 days starting from the date of the CDE’s Investigation Report, rather than the date the Investigation Report is received by the parties, because the CDE has no basis of knowledge as to when the Investigation Report is received by the parties. Subsection (a) is further amended to add proposed (a)(1), (a)(2), (a)(3) and (a)(4) to specify the bases for reconsideration, for clarity and reorganization, in alignment with the required determinations in the CDE’s Investigation Report as described in amended Section 4664(a), and consistent with the bases for reconsideration of an LEA Investigation Report in proposed Section 4635(a).

Proposed Section 4665(b) is added to establish a standard for evaluating new information on an appeal of a CDE appeal Decision. This is necessary to address a concern as to the admissibility of new information at this stage of the process. 

Renumbered Section 4665(c), former Section 4665(b), is amended to provide for 60 days for the CDE’s review, instead of 35. This is necessary because of the complex nature of some of the requests for reconsideration. This subsection is further amended to confirm that the CDE shall, instead of may, provide a written response to the request for reconsideration. This is codifying the CDE’s actual practice, and is necessary to ensure that the requestor has a clear understanding of the outcome of his/her request. This subsection is also amended to modify the wording of the CDE’s options for its written response on reconsideration (denial, or modification of the Investigation Report) for clarity. This subsection is further amended to state that the CDE’s Investigation Report remains in effect pending reconsideration unless stayed by a court, consistent with recent federal court decisions. 

Former Section 4665(c) is deleted to be consistent with AB 1808 (2018), Section 23, adding new Education Code Section 33315(a)(2). This section referred to Child Nutrition Programs, which are now addressed in proposed Section 4610(c).

Section 4665(e) is amended to clarify that as to any program for which there is a right of appeal to the U.S. Secretary of Education, the parties shall be notified of that right.

Article 8. Enforcement – State Procedures to Effect Compliance

SECTION 4670

Section 4670(c) is amended to change the reference from section 8257(d) to section 8257(b) based on the amendment to the statute in AB 2525, Statutes 2004, Chapter. 896, Section 13, effective September 29, 2004. Subsection (c) is further amended to remove the reference to Section 17906, which has been repealed, and to replace it with a reference to sections 18118 et seq. (due process procedures). 

Section 4670(d) is deleted pursuant to AB 1808 (2018), Section 23, new Education Code section 33315(a)(2), relating to complaints regarding Child Nutrition programs, which are now addressed in section 4610(c).

Proposed Article 10. Complaints Regarding State Preschool Health and Safety Issues in LEAs Exempt from Licensing

Proposed Article 10 is added because AB 1808, Section 9, adding new Education Code Section 8235.5, adds these complaints to the UCP.

PROPOSED SECTION 4690

Proposed Section 4690(a) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(a)(1), (4).

Proposed Section 4690(b) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(a)(4).

Proposed Section 4690(c) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(a)(1) and (2). 

Proposed Section 4690(d) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(a)(1) and (3).

Proposed Section 4690(e) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(a)(1) and (2)
.
PROPOSED SECTION 4691

Proposed Section 4691(a) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(e)(1), and (2).

Proposed Section 4691(b) is added to note that the notice described is in addition to the notice required by section 4622.

PROPOSED SECTION 4692

Proposed Section 4692 is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(b).

Proposed Section 4692(c) is added to ensure that the CDE receives information about these health and safety matters even if the LEA’s resolution is not appealed to the CDE. 

PROPOSED SECTION 4693

Proposed Section 4693(a) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(c) (first sentence). This section is further amended to add “authorized designee” to governing board, consistent with Education Code Section 35161.

Proposed Section 4693(b) is added to comport with AB 1808, Section 9, adding new Education Code Section 8235.5(d). This section is further amended to add “authorized designee” to governing board, consistent with Education Code Section 35161.


PROPOSED SECTION 4694

Proposed Section 4694 is added to implement the provision in AB 1808, Section 9, adding new Education Code Section 8235.5(c) (second sentence), indicating that the complainant can appeal to the CDE. This section (similar to Section 4687 relating to appeals of Williams facilities complaints to the CDE), specifies that sections 4632 and 4633 are applicable to the appeal. The section further clarifies in subsection (d) that, as is implicit in the statute, the failure to file a local appeal pursuant to section 4693 does not preclude the filing of a state appeal pursuant to this section.

Chapter 15. Child Nutrition Programs
Subchapter 1. Food Sales, Food Services, and Nutrition Education
Proposed Article 7. Complaint Procedures

Proposed Article 7 is added to conform with AB 1808 (2018), Section 23, adding new Education Code Section 33315(a)(2) relating to nutrition complaints. Such complaints are no longer subject to the UCP, and the additional provisions that go beyond the federal regulations relating to nutrition complaints are addressed in new sections 15580 through 15584.

PROPOSED SECTION 15580

Proposed Section 15580 is added to implement the provisions in AB 1808, Section 23, adding new Education Code Section 33315(a)(2) regarding complaints relating to child nutrition programs established pursuant to Education Code Sections 49490 through 49570. This section clarifies the scope of nutrition complaints.

PROPOSED SECTION 15581

Proposed Section 15581 is added to implement the provisions in AB 1808, Section 23, adding new Education Code Section 33315(a)(2) regarding complaints relating to child nutrition programs established pursuant to Education Code sections 49490 through 49570. This section clarifies the process for filing a complaint.
 
PROPOSED SECTION 15582

Proposed Section 15582 is added to implement the provisions in AB 1808, Section 23, adding new Education Code Section 33315(a)(2) regarding complaints relating to child nutrition programs established pursuant to Education Code sections 49490 through 49570. This section identifies complaint issues to be referred to other agencies.
 
PROPOSED SECTION 15583

Proposed Section 15583 is added to implement the provisions in AB 1808, Section 23, adding new Education Code Section 33315(a)(2) regarding complaints relating to child nutrition programs established pursuant to Education Code Sections 49490 through 49570. This section clarifies that the provisions of sections 4631, 4632 and 4633 apply.

PROPOSED SECTION 15584

Proposed Section 15584 is added to implement the provisions in AB 1808, Section 23, adding new Education Code Section 33315(a)(2) regarding complaints relating to child nutrition programs established pursuant to Education Code Sections 49490 through 49570. This section clarifies when the Department will directly intervene, and procedures for appeal. Section 11584(b) is derived from former section 4650(a)(2). 

Economic Impact ASSESSMENT PER GOV. CODE SECTION 11346.3(b)

Purpose:

The proposed regulations align the existing regulations with current law, provide appropriate clarity and consistency, and ensure more efficient administration of the UCP.

Creation or Elimination of Jobs within the State of California:

There is no evidence that the proposed regulations will either create or eliminate jobs in within California.

Creation of New or Elimination of Existing Businesses within the State of California:

There is no evidence that the regulations will create businesses or eliminate existing business within the State of California.

Expansion of Businesses or Elimination of Businesses Currently Doing Business within the State of California:

There is no evidence that the proposed regulations will lead to the expansion or elimination of businesses currently doing business within the State of California.
Benefits of the Regulations to the Health and Welfare of California Residents, Worker Safety, and the State’s Environment – Gov. Code Section 11346.1(b)(1):

These proposed regulations will have no adverse effect nor benefit on worker safety or the State’s environment.

Reasonable Alternatives that Would Lessen the Impact on Small Businesses – Gov. Code Section 11346.2(b)(4)(B):

The SSPI has not identified any alternatives that would lessen any adverse impact on small business.

Evidence Relied Upon to Support the Initial Determination that the Regulations Will Not Have a Significant Adverse Economic Impact on Business – Gov. Code Section 11346.2(b)(5): 

The proposed regulations would not have a significant adverse economic impact on any business because the proposed additions only affect LEAs, not the private sector.

OTHER REQUIRED SHOWINGS 

Studies, Reports or Documents Relied Upon – Gov. Code. Section 11346.2(b)(3):

The SSPI did not rely upon any technical, theoretical, or empirical studies, reports, or documents in proposing the adoption, amendment, or repeal of these regulations. 

Reasonable Alternatives Considered or Agency’s Reasons for Rejecting Those Alternatives – Gov. Code Section 11346.2(b)(4)(A):

No other alternatives were presented to or considered by the SSPI.

Analysis of Whether the Regulations are an Efficient and Effective Means of Implementing the Law in the Least Burdensome Manner – Gov. Code Section 11346.3(e):

The proposed regulations have been determined to be the most efficient and effective means of implementing the law in the least burdensome manner.

Determination of Inconsistent/Incompatible Existing Regulations – Gov. Code Section 11346.5(a)(3)(D):

An evaluation of the proposed regulations has determined they are not inconsistent/incompatible with existing regulations, pursuant to Government Section 11346.5(a)(3)(D).
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